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While the name of The Corporation Trust Company probably comes to the average man in 
connection with the organization by counsel of such great corporations as the recently organ- 
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Chicago Judicial Council Outlines Objectives 


Cook County, which prac- 
S msuer tentative state- 
es and the means of their attain- 
important o1 the improve- 
the Council’s opinion, re- 
res, it recommends at the out- 
yn permitting the 
one amendment to the people 
submission in the 
to impossible to 
here is msiderable opposition 
uppens, where a considerable 


some other amendments to 


he necessary constitutional 


priate legislation thereunder,’ 


statement s “the Council considers that it may 
ss -~ t the present session of the legis- 
‘ en f existing faults by 
itior nder this head, in the 
e lemslative measures 
»f the following purposes : 

+] 


he jury, the 
Z (;ranting to 
iuses, power to 

to sum up and comment 

as requiring exceptions to the 


*h causes to 


structions in all suc 
3) Reducing the 
hallenges LV ulable to the de- 


the maxi- 


ino 
Lig? 
» 


5) Revising the 


ising the parole law, by 

ite decision in the courts 

} ise of jurors who are 

a ee reatuire them to report 


185 





for service at a designated later time. (8) Conferring 


upon the Supreme Court power to adopt rules for the 
regulation of procedure in civil causes. 

“Besides advocating interim legislation of this de- 
scription, the Council recommends the immediate estab 
lishment of a special branch of the Municipal Court of 
Chicago for the conduct of preliminary examinations, 
and the assignment thereto of competent assistant state’s 
attorneys, clothed with discretion, exercisable where 
the circumstances properly so require, to waive the 
felony charge and thus effect final disposition of the 
case in the Municipal Court, obviating the necessity for 
a holding over to the Grand Jury—a step which has 
already been agreed to in principle by the Chief Justice 
of the Municipal Court and by the State’s Attorney 
Moreover, the Council purposes to proceed as soon as 
possible to the ascertainment and recommendation of 
such reforms as may be attained under the present 
rule-making power of the courts, utilized to its fullest 
extent. And as a preliminary measure, conducing to 
economy of time and expense in civil causes, it will here 
recommend to the judges of the Circuit and Superior 
Courts the adoption of rules providing that, if a party 


he 


desires trial by jury, he shall at an early stage in t 
cause give notice to that effect, failing which the cause 
shall be tried by the judge without a jury; that a non 
jury calendar be established comprising causes in which 
no such notice has been given; and that, with respect 
to jury trials, no cause shall appear on the jury calendar 
or be called for trial until noticed for trial by one party 
or the other.’ 

The ends which the Council hopes ultimately to 
see realized in the several fields of court organization, 
cirminal law (including punishment and penal treat- 
ment of offenders), criminal procedure and civil pro 
cedure are thus set forth in the statement : 

“The re-organization and unification of the various 
courts of Cook County, in such wise as to ensure 
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flexibility of internal structure and the maximum eff- 
ciency and economy of operation. An important element 
of this remodelling would be the vesting of power in 
the judges to appoint full-time official assistants, such 
as the masters and referees in the English Supreme 
Court of Judicature. 

“A complete revision of that part of the Criminal 
Code relating to the substantive law of crime and pun- 
ishment and the consolidation therein of all penal laws 
now found elsewhere in the statutes. In any such re- 
vision it would seem especially desirable that felonies 
and misdemeanors should be re-classified and _ re-de- 
fined; that the maximum penalties for misdemeanors 
should be increased so that a number of crimes now 
classed as felonies could be made misdemeanors and 
rendered capable of the same summary disposition as 
are misdemeanors under the existing law; and that 
the adult probation law as well as the parole law should 
be made to conform to more scientific standards. 

“A complete revision, likewise, of such part of 
the Criminal Code as relates to criminal procedure. In 
this revision the principle to be followed would be that 
of restricting statutory provisions to the main features 
of the procedure, leaving its more detailed regulation 
to be dealt with by rules of court. Power should be 
vested in the courts to enact rules of this description. 

“As part of the revision here contemplated, there 
should be a basic change in the mode of accusation. 
For indictment by the Grand Jury there should be 
substituted, in the case of most felonies, accusation by 
information, preceded by preliminary examination be- 
fore a magistrate, as is now the practice in a large 
number of other jurisdictions. The rules as to the 
framing of indictments and informations should admit 





of the maximum brevity and simplicity, consistent wit! 
the requireent that the accused be informed of the 
nature and cause of the accusation. It should be ope 
to the defendant to waive trial by jury in felony cases 
the jury should cease to be judges of the law except in 
cases involving libel and political offenses ; the number 
of peremptory challenges available to defendants should 
undergo some equitable reduction ; the court should be 
given power to instruct the jury orally as well as to 
sum up and comment upon the evidence; and excep 
tions to the giving or refusing of instructions should 
be taken before the retirement of the jury. 

“Furthermore, it should be carefully considered 
whether the power to fix the punishment should not 
be lodged with the judge in all except capital cases 
Besides its other advantages, such a measure would 
enable the judge to inquire in an informal way into 
the previous record of the defendant, and the fact of 
previous conviction, accordingly, might be taken into 
consideration in fixing the punishment without that 
necessity for formal allegation and proof thereof which 
renders practically unworkable the present Habitual 
Offenders’ Act. 

“A substantial recasting of the existing rules of 
civil procedure, which are in large part cumbrous and 
inadequate. Whether the separate administration of 
law and chancery be retained or discarded, the need for 
modernization is equally obvious. Here, even more 
emphatically than in the case of criminal procedure, 
the revision, following the accepted principle of today, 
should take the form of a brief procedural statute or 
statutes, with power vested in the judiciary to complete 
the system by means of rules of court.” 

The personnel of the Cook County Judicial Coun- 
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Full text of law, annotated with all decisions, 
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resolution of the 
of the Chicago Bar 
printed in the March issue of the 
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1 approval 


Practical Estimate of the Worth of Lawyers 


f President Hoover’s Cabinet shows 
unerringly the legal 
‘vice in the nation’s vital 
worth of law- 

scores of careless and prejudiced 
ve a momentary pause to the critics 
nal clap-trap about the profes- 
to inquire whether there is any 
Six of the nine members of the 
seven new members 

Stimson, the new 
member of the firm of 


estimate f the 


Mi SIX I the 
1] 1 


n rienry | 


eCcainit 

1893, two years after his admission 
: he was associated with the firm 
Winthrop and Stimson, and in 1901 
1 Stimson. He was U. S. District 
thern New York, 1906-1909. He 
Major Judge Advocate U. S. Re- 
“~- 

17 


tary of War, James W 
f Cedar Rapids before 
ireer in Congress as a representa- 
June, 1921, he resigned from that 
rin the practice of law in Chicago. 
Massachusetts, Secretary 
tted to the Suffolk Bar in 1893. 


Good of 


of Minnesota, the new Attorney 
matter of course, was promoted 
from the responsible position of 
Walter | Brown of Ohio, Post 
s been a member of the firm of 
Sanger, Toledo, ). since 1908. 
Secretary of Agriculture, former 
is also a lawyer and resides in 


Tenth Circuit Becomes Law 





lidge signed the bill to divide 

t for the United States Circuit 
to create a new one to be known 
aassage of the measure is largely 
the special Committee of the 
ciation. Mr. Amasa A. Paul, chair- 


tee, spent a good deal of time in 


consideration 
and in both Houses of 
1 the measure under sus- 
» the Senate, where 
ruary 23, with an amendment in- 
i ne of the places for the sit- 
the Eighth Circuit. On February 
i J this amendment and the meas- 
esident, who promptly gave his ap- 


urging favorable 


ommiuttees 


and it went t 


»f special interest to lawyers in 
enth Circuits and it is therefore 
at section 1 f the Judicial Code 
t 8, s 21 is amended to 
10 judicial circuits of the 

4 
‘ | ] the | tr te yt 








Wide World Photo Service 


HON. WILLIAM D. MITCHELL 
Attorney General of the United States 


Copyright 


Rhode Island, Massachusetts, New Hampshire, Maine, and 
Porto Rico. 

“Second. The second circuit shall include the districts 
of Vermont, Connecticut, and New York. 

“Third. The third circuit shall include the districts of 
Pennsylvania, New Jersey, and Delaware. 

“Fourth. The fourth circuit shall include the districts 
of Maryland, Virginia, West Virginia, North Carolina, and 





South Carolina. 

“Fifth. The fifth circuit shall include the districts of 
Georgia, Florida, Alabama, Mississippi, Louisiana, and 
Texas. 

“Sixth. The sixth circuit shall include the districts of 
Ohio, Michigan, Kentucky, and Tennessee. 


“Seventh Ihe seventh circuit shall include the dis- 
tricts of Indiana, Illinois, and Wisconsin. 

“Eighth. The eighth circuit shall include the districts 
of Minnesota, North Dakota, South Dakota, Iowa, Ne- 
braska, Missouri, and Arkansas. 

“Ninth. The ninth circuit shall include the districts of 
California, Oregon, Nevada, Washington, Idaho, Montana, 
Hawaii, and Arizona. 

“Tenth. The tenth circuit shall include the districts 
of Colorado, Wyoming, Utah, Kansas, Oklahoma, and New 
Mexico.” 


sec. 2 





Section 118 of the Judicial Code, as amended 
(U.S. C., title 28, sec. 213; 45 Stat. L. 492; Public, No. 664, 


70th Cong.), is amended to read as follows: 
“Sec. 118. There shall be in the sixth, seventh, and 
tenth circuits, respectively, four circuit judges; and in the 


second and eighth circuits, respectively, five circuit judges; 
and in each of the other circuits three circuit judges, to be 
appointed by the President, by and with the advice and 
consent of the Senate. Each circuit judge shall receive a 
salary of $12,500 a year, payable monthly. Each circuit 
judge shall reside within his circuit, and when appointed 
shall be resident of the circuit for which he is appointed. 
[he circuit judges in each circuit shall be judges of the 











«ea 


0 pte, ai ns 8 












































Ae the 


we 


" 
ii 








188 \MERICAN Bar ASSOCIATION JOURNAL 








circuit court of appeals in that circuit, and it shall be ,the 
duty of each circuit jud in each circuit to sit as one of 
the judges of the circuit court of appeals in that circuit 


from time to time according to law. Nothing in this sec- 
tion shall be construed to prevent any circuit judge holding 


district court or otherwise, as provided by other sections 
of the Judicial Code.” 

Sec. 3. Section 126 of the Judicial Code, as amends 
(U. S. C., title 28, sec. 223; U. S. C., Sup. I, title 28, s« 
223), is amended to read as follows 

“Sec. 126. A term shall be held annually by the circuit 
courts of appeals in the s ral judicial circuits at the fol 


lowing places, and at su as may be fixed by said 
courts, respectively: In rcuit in Boston, and 
when in its judgment the public interests require in San 
Juan, P. R.; in the second circuit, in New York: in the 
third circuit, in Philadelphia; in the fourth circuit, in Rich 
mond and in Asheville, N. C.; in the fifth circuit, in New 
Orleans, Atlanta, Fort Worth, and Montgomery; in the 
sixth circuit, in Cincinnati; in the seventh circuit, in Chi 
cago; in the eighth circuit, in St Louis, Kansas City, 
Omaha, and St. Paul; the ninth circuit, in San Francis¢ 

and each year in two in said circuit to be 
designated by the judges of sa t; in the tenth circuit 
in Denver, Wichita, and Oklahoma City, provided that 











suitable rooms and accommodations for holding court at 
Oklahoma City are furnished free of expense to the United 
States; and in each of the above circuits terms may be 
held at such other times and in such other places as said 
courts, respectively, may from time to time designate, ex 
cept that terms shall be held in Atlanta on the first Mon 
day in October, in Fort Worth on the first Monday 1 
November, and in Montgomery on the third Monday in 
October. All appeals and other aj —_ proceeding 


which may be taken or prosecuted from the district courts 
of the United States in the State of Georgia, in the State 


of Texas, and in the State of Alabama to the circuit court 
of appeals for the fifth judicial circuit shall be heard and 
disposed of, respectively, by said court at the terms held in 
Atlanta, in Fort Worth, and in Montgomery, except that 
appeals in cases of injunctions and in all other cases which, 
under the statutes and rules, or in the opinion of the court, 
are entitled to be brought to a speedy hearing, may be 


heard and disposed of wherever said court may be sitting 
All appeals and other appellate proceedings which may be 
taken or prosecuted from the district court of the United 
States at Beaumont, Tex., to the circuit court of appeals 
for the fifth circuit, shall be heard and Sepeset of by the 
said circuit court of appeals at the terms of court held at 








New Orleans, except that appeals in cases of injunction s 
and in all other cases which, under the statutes and rules 
or in the opinion of the court, are entitled to be brought 
to a speedy hearing, may be heard and disposed of whe 


ever said court may be sitting.” 

Sec. 4. Any circuit judge of the eighth circuit as con 
stituted before the effective date of this act, who resides 
within the eighth circuit as constituted by this act, is as 
signed as a circuit judge to such part of the former eighth 


circuit as is constituted by this act the eighth circuit, and 


shall be a circuit judge thereof; and any circuit judge of 
the eighth circuit as constituted before the effective date 
of this act, who resides within the tenth circuit as consti- 
tuted by this act, is assigned as a circuit judge of such 
part of the former eighth circuit as is constituted by this 
act the tenth circuit, and shall be a circuit judge thereof 

Sec 5. Where before the effective date of this act any 
appeal or other proceeding has been filed : with the circuit 
court of appeals for the eighth circuit as constituted before 
the effective date of this act— 

(1) If any hearing before said urt has been held in 
the case, or if the case has been bmitted for decision 
then further proceedings in respect of the case shall be 
had in the same manner and with the same effect as if this 
act had not been enacted. 

(2) If no hearing before said court s been held in 
the case, and the case has not been submitted for decisiot 
then the appeal, or other proceeding, together with the 
original papers, printed records, and record entries duly 
certified, shall, by appropriate orders duly entered of rec 
ord, be transferred to the circuit court of appeals to which 
it would have gone had this act been in full force and 
effect at the time such appeal was taken or other proceed 
ing cinmaiel, and further edings in respect of the 
case shall be had in the ner and with the same 
effect as if the appeal or other proceeding had been filed 
in said court. 

Sec. 6. This act shall take effect 30 days after its 
enactment, 


h 











A Striking Incident in the House of Lords 


Fp RIKING and solemn moment came in the pro 
ceedings of the British House of Lords on Fe 
2 of the present year when Lord Dunedin read the 


judgment of the late Lord Haldane, in the case 
Medway Oil and Storage Company Limited vs. Co 


tinental Contractors Limited, on appeal from the Court 
of Appeal in Enel and. The opinions of great judg 
live after them, but presumably it is s¢ ym that ar 


opinion and judgment in a pending case are givet 
from the tomb. Lord Dunedin pretaced the rea 
with the statement that “before his lamented deat! 
Lord Haldane had prepared judgment in this c 
and as the conclusion he arrived at is that which 


be arrived at by the vote of the House, in accordance 





with precedent I propose to read his judg net 

The case involved “the principle which ought to 
prevail in the taxation of costs when 
defendants to an action have put in a counter-cl 


have been defeated on it with costs.” lhe view o 
McKinnon J., below, was that the proper method was 
to “give the defendant all costs incurred in resisting 


the claim, depriving him only of any costs which he 
has incurred exclusively in supporting his defeated 
counter-claim.” The Court Appeals held on 
trary “that where evidence is given of fac 





are put forward in connection with the claim and 
counter claim in common, there is no reason why the 
plaintiff should not be allowed the costs incurred in 
relation to them when resisting the counter claim ot 
which he has got judgment, and the duty of the 
taxing master is to apportion the amounts when taxing 
the entire costs.” The judgment of Lord Haldane 
reviews the authorities and adopts the view of McKin- 
non is as opposed to that of the Court of \ppeal 


Medical History of the World War 
NNOUNCEMENT that a medical history of the 


War, in fifteen volumes, has just been comple 
by the Army Medical Corps, was recently made by th« 
War Department From time to time Congress has 
specifically provided the funds necessary for the pro 
duction of the work. We quote the following fron 


ry department's announcement, as printed in_ the 


U) ited States Daily 
“When Major General Merritte W Ir and, t Su 
geon General of the Army, recently forward to the G 


ernment Printing Office the manuscri for 
IV, X and XII of the history officially k 
Medical Department of the United States 
World War’ he was adding the finishing t 








pendous and laborious task on which s artmeé 
among other activities, had been engaged since the clos 
of the World War. 

“This history was compiled not only as a perman 
written record of the problems and ac ents of t 
Medical Department of the Army in the W i Wa 
also as a contribution to the progress of lical scien 
throughout the world. 

“The editor-in-chief who guided this publication throug 

was Lieutenant Col VW 






a successft 
t 


Weed of Army Medical Corps. In his editori 








assignment he ably panated by some of the leading 
ical men in civil practice who as emerge fficers w 
identified with the work of the Medical Department during 
the World War. At their own expense and the fi 
of much of their valuable time, these World War 
contributed material for many of the chapters 
monumental work 

“Great Britain and Germany have a tblis 
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(URRENT 

France and other countries are now 
é s n ete consists of 
( ‘ wing titles: I. The 
P I strat American Ex 
I ¢ S l IV. Activities 
g M ( I s of Embarka 

M Ss States; VI. Sa 
I O s; IX. Com 
Neuro-psychiatry; XI 
eral Surg Orthopedic Surgery, 
Surgery Surgery —Empyoma, Maxillofacial 
Otolat ¢ XI Pathology; XIII Recon 
| tior Army Nurse Corps; 
{ ( Warfare; XV. (Part 1) Sta- 
Ar Ant log Part 2 Statistics, Medical and 

cy 

raises the question of what has 
( e, not only as a matter of senti- 
é mit a f uable practical experience, 
omplishme f the legal profession during the 
1m 5 c and the profession 
neral ar¢ rmed, little if anything has been 
\ re must n immense mass ot! 


future that 
ympilation and treatment. 
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Institute of International Law to Meet in New York 
Next October 

| VMI ROWN SCOTT, president of the 

D Institut nternational Law, has made public 

liminat ncemet rding the ten days’ 





reumi r ent reg 
ion of t titute which will take place at 
riarcliff Ma vy XY October 10 to 18. 
; e institute ng to America as the guest of the 
% rnegie Er nment for International Peace and 
neet soil for the first time since its 

p ati ears 9 

runded 1 t in 1873, the Institute has met 


sium, and Switzerland; 
imes each in England and 


mes l 
three tim in Gern Holland and Scan- 
ia and o1 each in Austria and Spain. The 
ge sche 1920 for Washington was post- 
ed 
While the titute is preponderantly European 


embers 1 has held all of its previous meet- 


es in Europe rganization was conceived in the 
1 of a nat Ameri ‘ en who fled, a po- 

il refuge is nat t Germany. It 

S organize s Liebe the Professor of 
litical Science Columbia College, now Columbia 
ersity. ] de s an exclusively scientific 
ciation, without official character, having for its 
ect to aid the growth of international law. Its mem- 
rship is limited to sixty members and sixty assoct- 
‘Amor go t merican members are: Elihu Root, 
Bassett Moore, Professor Philip Marshall Brown 
Princeton University; Professor Grafton Wilson 

: Harvard University; Profess Edwin M. Bor- 
’ ird of Yale | ersity; Mr. Frederic R. Coudert 
he New York Bar; Dr. David Jayne Hill, for- 

er American a sador; Professor Charles Cheney 
le of Colum! University and Professor Theo- 
S. Wool Professor Emeritus of Yale Uni- 
lhe member f the Institute will arrive on the 

>. George shington” upon the 8th or 9th of 
ber and wil e to Bria f Manor. They 
med | President Nicholas Mur- 


egie Endownment for Interna- 
‘Columbia Umi 








versity, upon the faculty of which Francis Lieber 
was serving when he proposed the foundation of the 
Institute. After the formal welcome by Dr. Butler, 
it is hoped that Elihu Root will deliver the presidential 
address which it had been planned for him to deliver 
at the time of the postponed meeting in 1920. 

On October 12, the anniversary of the discovery 
of America, President Scott of the Institute will ad 
dress the meeting on “The Discovery of America and 
its Influence upon International Law.” 

In addition to Dr. Scott, the following are the 
officers of the Institute: Honorary President, Baron 
Alberic Rolin, Professor Emeritus at the University 
of Ghent, who was an Assistant Secretary at the 
foundation meeting held from September 8 to 11, 1873; 
First Vice President, Albert de Lapradelle, professor 
of International Law at the Faculty of Law at Paris; 
Second Vice President, Comte Michel Rostworowski, 
professor and formerly rector of the University of 
Cracow ; Third Vice President, Enrico Catellani, Italian 
Senator and professor at the University of Padua; 
Secretary General, Charles de Visscher, professor of 
International Law at the University of Ghent; Treas- 
urer, André Marcier, professor on the Faculty of Law 
of Lausanne 

On the evening of October 18, the members will 
be guests of the Carnegie Endowment for International 
Peace at a dinner at which President Butler will pre- 
side. October 19th they will be guests of the University 
Club of New York; on October 20th they will be re- 
ceived at Columbia University, and that evening will 
be given a reception by the Association of the Bar of 
New York. Tuesday, October 22, the members of the 
Institute will leave New York for Washington, 
stopping at Princeton and Philadelphia. In Washing- 
ton they will be received by government officials. 


“Las Siete Partidas” to Be Published at Last 


NFORMATION is received that within a very 

short time the English translation of “Las Siete 
Partidas,” the old Spanish Code, will be published 
under the auspices of the Comparative Law Bureau 
of the American Bar Association. This translation, 
by Mr. S. P. Scott, has been in the hands of the 
Bureau for a good many years, but it has not here- 
tofore been possible to secure funds for the pub 
lication. The financial obstacle, however, was over- 
come when Mr. KixMiller, head of the Commerce 
Clearing House, offered to defray the expense of 
publication, which offer was of course readily ac- 
cepted. The decision to become the Macaenas to 
this enterprise was made, it is said, as a result of 
a chance visit by the donor to a meeting of the 
Comparative Law Bureau at Buffalo. Discussion 
of ways and means for securing the Code’s publica- 
tion was going on when he entered, As a lawyer 
the subject of the Code attracted and interested 
him and as a publisher, he found the ways and 
means of giving the work to the public readily at 


hand 


A Great Canadian Passes 


T WAS the irony of fate that Sir James Aikins 
should pass away only three days after the Bar 
of Canada and distinguished representatives of the 
ars of other nations had united to do him honor 
on the completion of fifty years in the practice of 
law. On the evening of Feb. 25 Sir James ten- 
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dered a banquet to the Bench and Bar of Manitoba 
and to other guests who had gathered from a dis- 
tance to congratulate him in his long and useful 
career at the Bar and as a promoter of interna- 
tional good will. He was not able to attend this 
function, but his indisposition was not supposed to 
be serious. He sent a message of regret and ex- 
pressed the hope that his absence would not mar 
the enjoyment of the occasion. 

At the banquet many tributes were paid the 
distinguished lawyer. Sir Francois Lemieux, Chief 
Justice of Superior Court of Quebec, said that 
“with tireless energy, with British tenacity and 
with the generosity of a Macaenas, he firmly estab- 
lished this great institution, the Canadian Bar As- 
sociation, which spreads from coast to coast, and 
whose ultimate object is to promote respect for 
justice.” Hon. Robert E. L. Saner, former Presi- 
dent of the American Bar Association, who at- 
tended as a guest of the Canadian Bar Association, 
told of his services in promoting good will between 
Canada and the United States. “He has taught 
us to know each other better,” Mr. Saner said, 
“and to know each other better is to have greater 
confidence in each other.” Tributes were also paid 
by Mr. W. J. Tupper K. C., and Hon. R. W. Craig 
K. C. chairman of the joint committee represent- 
tative of the Canadian Bar Association, the Law 
Society of Manitoba and the Blackstone Club. 
During the banquet a telegram of congratulation 
was received from the Quebec Bar Association, 
signed by Hon. L. A. Taschereau, premier of 
Quebec. 

Among the letters of congratulation received 
by Sir James were communications from: Rt. Hon. 
W. L. MacKenzie King; Rt. Hon, F, A. Anglin, 
chief justice of Canada; Rt. Hon. Lord Hewart of 
Bury, lord chief justice of England; Hon. Hugh 
Kennedy, chief justice of the Irish Free State; Hon. 
W. H. Taft, chief justice of the United States; Rt. 
Hon. Viscount Finlay ; Rt. Hon. Lord Buckmaster ; 
Rt. Hon. Lord Shaw of Dunfermline; Rt. Hon. 
Lord Darling; Rt. Hon. Mr. Justice Eve and Rt. 
Hon. Mr. Justice Macnaghten; Condie Sandiman, 
K. C., dean of the faculty of advocates, Edinburgh ; 
Rt. Hon. H. P. Macmillan, K. C.; F. Villeneuve 
Smith, K. C.; Hon. Senator Manuel Fourcade; 
Maitre Armand Dorville; Dr. R. Masujima, Tokio, 
Japan; Hon. John W. Davis; Hon. Charles E. 
Hughes, and many others. 

A day after the Journat received the foregoing 
details this telegram was received from Mr. E. H. 
Coleman. secretary of the Canadian Bar Associa- 
tion: “Sir Tames Aikins died suddenly last night.” 
The news will be received with sorrow by the very 
many members of the American Bar Association 
to whom Sir James was personally known. He 
was an incarnation of international good-will and 
he never failed to stress that note in the various 
addresses he made to Bar Associations on the 
American side. 


Linking Studies of Law and Life 


ALE University has received gifts and subsi- 
dies representing a capital of $7,500,000 for the 
establishment of an Institute of Human Relations 
in which the University’s resources for the inves- 


tigation of man’s behavior from the individual an 
social viewpoints will be concentrated, according 
to an announcement made by President Jame 
Rowland Angell. The Institute is designed t 
bring together sociologists, economists, biologists 
and psychologists, who will combine with thei 
colleagues in such applied fields as law, medicine 
and psychiatry to correlate knowledge of the min 
and body and of individual and group conduct, an 
to study further the interrelations of the many fa 
tors influencing human actions. 

In commenting upon the importance of the In 
stitute from the point of view of the study of law 
Robert M. Hutchins, dean of the Yale Law Schoo! 
said, “This development is of the utmost signifi 
cance for the law and indeed for all the social sci 
ences. In planning the Institute we have had con 
stantly in mind the need for the co-operation of 
lawyers and social scientists in the study of the 
group aspects of human behavior. They togethe: 
will in turn co-operate with biologists, physicians 
psychiatrists, and psychologists in the study of in 
dividual behavior. 

“The importance of this co-operation to the lav 
and social science is obvious in considering for ex 
ample two of the many contemporary problems 
which the Institute could study: the family and 
crime, The present ineffective rules of law on 
these subjects must be ascribed in large measure t 
the fact that the legal doctrines have been regarded 
as ends in themselves, having no relation to th 
individual and group behavior they were intended 





For immediate reference 


| MARRIAGE LAWS AND DECISIONS 
| IN THE UNITED STATES 


by 
Georrrey May (Harvard Law School) 


T= volume presents, in convenient out- 
line form, immediately accessible, the facts 
the lawyer will wish to know about marriage 
laws in his own and other states. It sum- 
marizes: 


The Marriage Statutes of every state 
| Legal Requirements for marriage 
| Annulment Provisions; Penalties 
Chief Court Decisions (more than 2,000 in 
number) interpreting Statute Law and 
establishing the Common Law in rela- 
tion to marriage 


Exact references to original sources are given. 


476 pp. $3.50 
Address 


| RUSSELL SAGE FOUNDATION 
| 130 East 22d Street New York, N. Y. 
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Magna Carta Pageant Again Presented 


which was so suc- 


HE Magna Carta Pageant 
essfull nted at the Semi-Centennial 








Seattle has again been given—this time 

e Int Relations Club of the East 
er, ( High School. Reports are that 
resentat vas extremely good and the re- 
accord t highly enthusiastic. This event 
ratifying both to the Magna Carta Pageant 
nittee and the officers of the Association, and 


the h hat this is merely the first of a 
eric f productions by high schools, clubs, 
: ciet In no other way can the real 


ificance of Macna C 


present-day 


arta as a document of histo- 
significance be so 
The Executive Committee has 


horized tl ication of the text in book form 

ng this 1 \s directions for stage produc- 

will & tless be added, the volume will be 

1 doubl seful to those who want to give 
ivwear + 





{merican Society of International Law to Meet in 


ee 


: Washington 
T! IE Amer Society of International Law will 
have its twenty-third annual meeting at the 
llard Hot Vashington, April 24-27. Charles 
ins Hughe resident. will deliver the opening 
Iress on Wed lay, April 24 at 8:30 p.m. Dr. 
Brow! tt, vice-president of the Society 


Endowment for In- 
f the Endowment’s 
sion of I: tional Law, will read a paper on 
Hg een Italy and the Vatican.” A 

f international law will be 
retary, George A. Finch, 


| director 


rt on eress of 











CURRENT EVENTS 


191 





who is assistant secretary of the Carnegie Endow- 
ment for International Peace. 

Other important speakers and subjects fol- 
low: Thursday, April 25 at 10 o'clock, report of 
special committee on codification of International 
Law, Jesse S. Reeves, chairman, followed by a 
round table conference. In the afternoon report of 
the special commmittee on enlargement of state 
department publications, William C. Dennis, chair- 
man; survey of governmental publications for the 
study of international law, by Tvler Dennett, chief 
of the Division of Publications of the Department 
of State; round table conference on publications 
for the study of international law, governmental 
and non-governmental, conducted by Manley O. 
Hudson, Bemis Professor of International Law, 
Harvard Law School. In the evening there ‘will 
be an address on “The Pact of Paris for the Re- 
nunciation of War; Its Meaning and Effect in In- 
ternational Law,” by Roland S. Morris, professor of 
International Law, University of Pennsylvania. 

On Friday, April 26, Chandler P. Anderson, 
American Commissioner, Mixed Claims Commis- 
sion, United States and Germany, will speak on 
“The Scope and Character of Arbitration Treaties” : 
Charles Cheney Hyde, Hamilton Fish Professor of 
International Law and Diplomacy, will present 
“The Place of Commission of Inquiry and Concili- 
ation Treaties in the Peaceful Settlement of Inter- 
national Disputes”; Charles Henry Butler, author 
of “Treaty-Making Power of the United States,” 
will discuss, “Limitations of the Treaty-Making 
Power of the United States in Matters Coming 
Within the Jurisdiction of the States,” beginning 
at 8:30 in the evening. 

Elihu Root is the honorary president, and 
Charles Evans Hughes, president. Edwin B. 
Parker is chairman of the executive council. Other 
officers are: Honorary Vice-Presidents: Charles 
Henry Butler, Frederic R. Coudert, John W. Davis, 
Charles Noble Gregory, Frank B. Kellogg, John 
Bassett Moore, Edwin B. Parker, Jackson H. Ral- 
ston, George Sutherland, William H. Taft, George 
Grafton Wilson and Theodore S. Woolsey: Vice- 
Presidents: Chandler P. Anderson, David Jayne 
Hill and Tames Brown Scott; Recording Secretary: 
George A. Finch; Corresponding Secretary, Wil- 
liam C. Dennis. 
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st District, as they appeared on the Bench for the first time in robes, in compliance 
by the Ohio State Bar Association at its recent meeting. The Judges are, reading 
n Ross, Presiding Judge Wade Cushing and Judge Francis M. Hamilton. 
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CORPORATE ADVANTAGES 
WITHOUT INCORPORATION 


by EDWARD H. WARREN 








Member of the Faculty of the Harvard Law School, 1904-1929 
Story Professor of Law, 1913-1920 
Weld Professor of Law, 1920-1929 





A Treatise on the law relating to 


ORDINARY PARTNERSHIPS; LIMITED PARTNER- 
SHIPS; PARTNERSHIP ASSOCIATIONS; JOINT- 
STOCK COMPANIES; BUSINESS TRUSTS; UNIN- 
CORPORATED LABOR UNIONS AND DE FACTO 
CORPORATIONS 


for the purpose of ascertaining to what extent there may be 


CORPORATE ADVANTAGES WITHOUT 
INCORPORATION 


One large octavo volume—Price, $15.00 


‘NO LAW BOOK OF SUCH IMPORTANCE HAS 
BEEN PUBLISHED IN A DECADE.” 
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w Suit from Happening of Grievance to Judgment Throws In 
Labor Between Barristers and Solicitors and Also on 

\d of Conducting a Case and Trial—Progress Through 

Court of Appeal and 


House of Lords 


HAL 


was within the provisions of the lease. Perhaps the 
motive of the lessor in not approving the Atlas In- 
surance Company was material. He had thousands of 
such leases and wanted all the insurance to be in one 
company. He did not say that the Atlas Assurance 
Company was not responsible. 

2. May 27, 1926, solicitors for lessee requested 
the lessor to approve the Atlas Company. 

3. June 12, 1926, lessor refused but stated that 
his reasons were “estate management reasons.” 

Newport solicitors then consulted London solici 
tors and 

4. June 24, 1926, London solicitors handed to a 
barrister, Mr. Dighton Pollock, a “preliminary case 
for the opinion of counsel” including “instructions to 
settle writ.” 

5. June 30, 1926, Mr. Pollock gave his opinion 
saying “I have settled the accompanying draft writ 
accordingly.” 

6. July 15, 1926, a writ based on this draft was 
issued and July 19th service accepted. The case took 
the number 1926-T No. 1051. 

7. November 18, 1926, a statement of claim 
was delivered (before long this was printed). This 
is in narrative form and tells the story as I have 
told it above. The specific claims are for a forfeiture 
and Both are fictitious, for the real 
claim force insurance, the pleader foreseeing 
that the forfeiture would be relieved against if the 


right should be established. 


mesne profits 


was to 


8. At some intervening date the defendants “laid 
a case before counsel” as appears from 

9. November 27, 1926, solicitors for 
fendant wrote to solicitors for the plaintiff: 

“Our counsel advise that it is necessary that 
we should have particulars of the ‘estate manage- 
ment reasons’ mentioned in paragraph 10 of the 
statement of claim before we can deliver our 
defense in this matter.” 

“We should be glad to know if you will be 
willing to supply these to us and thus avoid the 
necessity of our applying to the Master.” 

10. December 4, 1926, solicitors for the plain- 
tiff having taken the above letter to their barrister, he 
wrote an opinion including drafts both of a covering 
letter and of the particulars. 

11. December 11, 1926, solicitors for the plain- 
tiff wrote the covering letter as drafted and supplied 
the particulars as drafted. (Before long these were 


the de- 
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printed.) They state at length the reasons of con 
venience. 

12. December 21, 1926, defendant’s solicitors 
delivered a defense and counter-claim. The defense 
was possession pleaded in eleven words The counter 
claim was for equitable relief if the plaintiff was 
right. 

13. February 17, 1927, solicitors for the plaintiff 
took an opinion of counsel upon the defense and 
counter-claim and his advice was 

a, “No reply other than a joinder of issue is 

allowed to a defense of possession” and “a 
joinder of issue will be implied.” 

b, “No defense to the counter-claim is necessary 

becaitse it contains no allegation of fact.” 
s allowed in an action which 


c, “No discovery 
seeks a forfeiture.” 

d, He advised against making the technical ob 
jection that both defendants, the lessee and the 
building society, could not be in possession 
at the same time and thus both have the ad- 
vantage of that defense. 

14. The next step was that solicitors for the plain- 

tiff on February 23, 1927 served a notice reading: 

“Take notice of trial of this Action before a 

Judge in Middlesex for the 7th day of March 

1927.” 

15. Beginning March 14, 1927 solicitors corre 
sponded to obtain reciprocal admissions and by May 
23, 1927 each was satisfied with what the other had 
admitted. Documents for the court were then pre- 
pared. These are in parallel columns. Fach side 
made a statement of what it wanted admitted. Each 
admitted all it could or would and did it by specific 
answers which appear in the right column. 

16. Mar 25, 1927, solicitors for the plaintiff got 
an “opinion on evidence.” It was based not on a 
“Case” but upon “Proofs of Witnesses’ Evidence.” 
These are the Estate Agent the Estate Solicitor, and 
a Clerk in the Law Fire [Insurance] Office. “Proofs” 
are good narrative memorandums from which any one 
could have examined the witnesses. 

This time the barrister was Charles R. R. Romer 
who advised in substance: 

a. Don’t raise any issue except the one of law 

which your case was brought to settle. 

b. You may wisely dicker to get an admission as 

to the proper size of the policy which is adequate 

protection for the property 

He also discussed proof of facts to provide for 
the contingency that an agreement on the facts should 
not be reached. Later such an agreement was made 
so the trial was without witnesses 

17. April 7, 1927, plaintiffs furnished defen 
dants with a list of documents in two classes. The 
first, what was going te be shown; the second, priv- 
ileged documents. The latter list mentions only in- 
structions to counsel, his opinion and the correspon- 
dence between solicitors. 

18. Preliminary to the trial solicitors for the 
plaintiff prepared a brief. This is on large folio 
sheets of paper. The left-hand quarter of the back 
has a summary of the decision to be sought. 

The brief begins with a list of the documents to 


1. This is like the privilege against self incrimination. Max- 
borough v. Whitwood U. D. Council (1897 2 Q B 111.) 


be handed in with it of which we need mention her 
in addition to what is indicated above only 

“Correspondence which has been agreed 

“Plaintiff's notice to admit and produce,’ 

“Defendant’s notice to admit and produce 
The Brief goes on to state the case very largely as 
barrister might state it in opening. Yet it include 
human touches, for instance, a suggestion that cross 
examination of solicitors for the mortgagee who wer: 
agents for the Atlas Insurance Company might develo; 
special motives for favoring that company with the 
business. It discusses the meaning of the covenant 
repeats the defendant’s admissions, discusses the ki 
of evidence which is available and cites three cass 
on the main point. 

19. June 1, 1927. Trial took pla 
Justice Tomlin \gainst the judgment in the marg 
of the printed case before the House of Lords 
“Pleadings filed 17/6/27.” Romer for the plaintiff, 
Spens for the defendant. The opinion and the col 
loquy with counsel were taken in shorthand 
Appendix to the printed case, page 17. 

The judgment is, after recitals, 

“The Court doth declare that the Plaintiff 

is entitled to recover possession . . . and it i 

ordered that the Defendant be relieved from fot 

feiture on the following conditions.” 
viz. to insure and to pay costs, an appeal within 14 
days to be a stay. 
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20. The defendant appealed by a “notice of ap 
peal.” Appendix page 26. 

21. October 14, 1927. “Upon motion by wa 
of appeal” the appeal was argued in the Court of Ap 
peal and “to stand for judgment.” The Master o 
the Rolls and Lord Justices Sargent and Laurence. 

October 27, 1927. Judgment reversed, action dis 
missed. The opinions were taken in shorthand. 

The judgment is that the action is dismissed and 
that the plaintiffs are to pay the defendants’ costs of 
this action and costs occasioned by this appeal 

Briefly, the opinions are that the lease conten 
plates an option to the tenant to insure in the Law 
Fire Office or some other. He exercises the option 
by asking for an approval of some other. That ap 
proval cannot be unreasonably refused. To rely on 
an extraneous reason not connected with the property 
or the insurance company is unreasonable. Some 
stress is laid upon the existence of an almost equal 
common form which substitutes the word “selected’ 
for “approved” and is said to ring the appropriat: 
change. 

22. The Plaintiff’s solicitors took the opinion of 
three barristers upon this defeat. They laid beforé 
the barristers a “case” which included the brief o1 
the appeal, the Times report of the appeal, the short 
hand notes of the Tomlin trial, a list of the docu 
ments supplied to the Court of Appeal, the shorthan 
notes of arguments and opinions in the Court 
\ppeal. 

This is endorsed— 

“Instructions to advise on appeal to the Hous: P 
of Lords and other matters and opinions thereon.’ 
November 1927. 

23. These barristers by their joint opinion ad 
vised an appeal to the House of Lords. The opini 
is 22 lines long. 

24. This appeal was signed by them 
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petition or appeal, the plaintiff filed 
said that documents were attached, 
the judgment of the Court of Ap- 
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bly conceive this to be a proper 
| before your Lordships by way of 
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the Appellant—10 printed pages. 
8 printed pages. 
respond to the statement of facts 
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hich reasons in turn corre- 
in list of errors assigned. 
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lows an appendix with an index 


[This contains No. 6, No. 7, No. 11, 
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’s opinion from the shorthand, and 
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appealed from be reversed. 
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he Contents have it 


ler of Mr. Justice Tomlin be re- 
variation that the twenty-one days 
run from the date of this judgment 

of the judgment of Mr. Justice 


Contents have it. 
pondents do pay to the Appellant 
use and in the Court of Appeal. 


Contents have it. 





New British Rules of Professional Conduct 


New Rules of professional conduct are contained in 
a report to the Attorney General made recently by the 
General Council of the English Bar at a meeting in the 
Inner Temple Hall in London, according to the Ohio Law 
3ulletin. Among the rules announced are the following 

“A barrister in England may advise an American 
lawyer in this country in non-contentious matters (in which 
no litigation in this country is contemplated or in prog- 
ress) without the intervention of an English solicitor. 

“Local barristers in a provincial town may not have 
their names entered in a trades telephone directory. 

“The papers in a brief of counsel are the property of 
the client, and counsel has no right to lend them to any one 
without the consent of the client. But in the case of 
documents which are read in open court no question of 
confidence can arise, and the consent of the client may in 
ordinary cases be assumed for the loan of copies to re- 
porters or shorthand writers to enable them to correct 
their reports. 

“A King’s counsel may appear without a junior at 
inquiries held before an inspector of the Ministry of 
Health. 

“A counsel who is briefed in an action at nisi prius 
which is unsuccessful is not entitled of right to be briefed 
at a new trial if one is ordered after appeal. 

“A barrister who is subsequently admitted to holy 
orders cannot act in both capacities concurrently. 

“A barrister cannot answer legal questions in news- 
papers or periodicals, whether for a salary or at ordinary 
literary remuneration: (1) Where his name is directly or 
indirectly disclosed or liable to be disclosed; or (2) where 
the questions «answered have reference to concrete cases 
which have actually arisen or are likely to arise for prac- 
tical decision.” 
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Views of Teacher in School of Journalism of University of Wisconsin as Set Forth in Text 

Book Prepared for Use of Students—Reporters Should Have Clear Understanding of 
Courts Should Not Be Treated as Mere Stages for Pub 
Setting, Principles, Witnesses, vidence, Ete. 


Steps in Process of Trial 
lic Amusement 


OW should a criminal trial be reported in a 

newspaper? The lawyer might not be able 

to give a definite answer on the spot to that 
question, because it involves a knowledge of news 
paper technique with which he seldom familiar. 
gut he has some very definite ideas as to how a 
criminal trial should not be reported. It should not 
be handled so as to give the public the false idea 
that the processes of justice are just another form 
of theatrical sensationalism; so as to make great 
figures out of quarreling attorneys and of judges 
who play to the galleries and the newspapers; so 
as to elevate unessential incidents and*the reaction 
of the curiosity seekers who fill the benches to a 
position of importance, leaving the legal question 
involved entirely out of the | 
as to bring discredit on one of the greatest of 
public concerns, with a consequent impairment of 
public confidence and confusion of the public mind. 

The subject is one to which both the legal and 
the newspaper profession have in the past few 
years devoted attention. The discussion at the 
meeting of the Bar Association Delegates at Phila 
delphia, at which several leading representatives of 
the press were present, will be recalled. The more 
recent activities of the Committee on Co-operation 
of the Press and Bar of that section, of which Mr. 
Andrew R. Sherriff of Chicago is Chairman, are 
no doubt fresh in the minds of many readers. It 
is therefore interesting to note the attitude which 
the School of Journalism of a great university is 
taking on the subject—how it is training its stu 
dents to report court proceedings. We find the 
evidence of this attitude in a book just published 
by D. Appleton and Co., entitled “Newspaper Re 
porting of Public Affairs,” written by Mr. Chilton 
Rowlette Bush of the School of Journalism of the 
University of Wisconsin. 

The term “public affairs” is a broad one and 
the author states at the outset that it is not used 
in the title “in the high sounding sense as applied 
to international relations, foreign politics and na- 
tional affairs, but in the usual sense as applied to 
popular government, politics, and private business, 
as they affect the affairs of the ordinary citizen in 
the local community Under this head the proc- 
esses of the courts constitute an important division, 
and over half the entire volume is devoted to how 
the reporter should deal with news from those 
As the criminal courts furnish material of 
greater interest to the public than the civil tribu- 
nals, and in consequence the greater temptation to 
journalistic exploitation, we shall confine our at- 
tention in this brief article to the standards of 


icture; in brief, so 


sources, 


1. D. Appletor ‘ New York, 1 $3. 


HOW SHOULD A CRIMINAL TRIAL BE REPORTED 
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reporting in that field set up and _ taug! 
students. 

In the first place Mr. Bush thinks it necessat 
for the reporter to have a definite understandi: 
of the various steps in the trial of a minal ca 
He gives him in popular style a great deal of us 
ful information on this subject. H«: s not ex 


1 1 1 


pect the reporter to be a lawyer, but he expe 


ve 


to learn the outstanding details of procedure. 
for the substantive law, he is told he can get that 
from counsel, always keeping a grain salt re 
biased vie foisted 


Now for the actua 
reporting of the trial: At the very outs 
} 


for use to avoid having a 
him by enthusiastic advocates. 





encounter the contrast between the trictly legal 


idea of reporting a case, as show! 
| ril +} 


and the strictly journalistic idea. Describe the 


scene? Most assuredly! He says 
“In many cases it is important for the newspaper report 


to des-ribe e setting. Courts of justi ght not to 


treated as mere stages set for the amu 

tators and described for the amusement of iper rea 

but no harm is done in providing the reader 
’ ' ] Y 


the trial scene; the principal harm arises out 


reporting I unsavory cases, not Irom rep 9 ter 





Cases in an 





resting manner. Many imp t and interes 
ifamiliar and picturesg a 


+ 1 + 
trial at Wa 





ing trials are held in 
example, the so-calle 
and often the juries and the judges have uint and rugeg 


14 


personalities. More often, however, 


evolution 





a trial possesses is given to it by the « 
rhe following description of the setting of trial serves 


give the reader a background f 


and provides the reader with a conceptio é es ¢ 


gaged and the stakes at issue 


“‘*Smiling as ever, sharp blue eyes twin g be 
gold spectacles, Mr. Van Dusen entered the irt to f 
the charges with every mark of serene confid $ 
his son, his son’s wife, the battery of expens Inse 


lowed in | 
““Mr. Rood, the co-defendant, stooped, thin, gaunt 


lls wake 
gray, chewing unlighted cigar, came al: shufflling 
his legal battery around him hey nea ed the 
before the benc 
“*A score of 
rhree inade juate ft 
could get in, in 
Henry Louis Dill 
Senator Wils 
defendants 





“‘After eighteen months of sparring in grat rox 
and judges’ chambers, the trial to determine 


ofhcer had accepted a bribe was about to beg 


“The reporter, however, has no right to p1 le his read 
with a false setting for a trial. The following lead 
opening story of the trial of a prohibit 
murder is a deliberate attempt to provide a 
is aimed to prejudice the reader against the int a 
very beginning of the trial 





**Old Charles Gundlach’s blood-stiffened garments 
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Banquo’s ghost in the federal c 
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and the levels of 
Sts of society the 
apers are to be 
me as a result 
it it undoubtedly 


ramatic and liter- 





f criminal] trials. 
ne or the plight 
reader as is the 

he narrative 

e and only 
s and situa- 
ials are fre- 
drama, 
id climax 
as appar- 


Mas tree 


mind when he 


rpose of making 
guarding against 


‘ 


story interesting 


he selection 


he emphasis and 


pectator in the 


iramatis persona 


ns, but to portray 


sin against truth 
uct. If by self- 
makes himself a 
uld be grateful 
resting; but the 
as anything but 


reporter should 


pal in a trial is, 


ig! o describe 
manners, if 


the manner 
porter, however, 
e of adjectives 
vspaper reader 
ness is as much 


1 a witness 1s 
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ittaching ‘labels’ 
defendant in a 
woman,’ or ‘the 
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ter is not only 
terary skill. If 
ter through self- 
other char- 

ner, dress and 
iftsman to be 


some trials 
t 1s necessary in 
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the settlement of divorce cases and in the determination of 
guilt in criminal cases for the whole truth to be told in the 
court room, the reporter is not obliged to convey this infor- 
mation in its entirety to his readers when the situations 
described are offensive to morals, or are shocking, repulsive, 
or otherwise offensive. The reporter can usually picture 
offensive scenes in a manner which provides the reader with 
a judgment as to the characters in the scene but which does 


not offend the readet 

The necessity for the good reporter to “look 
alive” and “think ahead” in order to do his job 
completely is explained as follows: 


[he reporter who makes an interesting and fair report 
of a trial has a more difficult task than the reporter who 
prepares a mere speech report; his work is not simply the 
taking of notes and verbatim testimony to be made into a 
news story In the first place, he should familiarize himself 
thoroughly with the case before it comes to trial. By reading 

reports of the crime and the investigation which 
followed it, and by conversing with attorneys on both sides 
he obtains a clear conception of the issues and some under 
standing of the character of the principals. Consequently, 
as the trial proceeds, he understands the significance of the 
attorneys’ motions and of the evidence and has an idea of 
what is to follow He is, therefore, not wholly unprepared 
when certain startling disclosures are made in testimony, and 
he knows what emphasis to give to them. By consulting wit! 
attorneys during recesses of the court he can learn some 
facts which are worth advance notice of the trial. Whether 
or not the defendant will testify, whether or not a ‘surprise’ 
witness may be introduced, what instructions to the jury each 
side will ask the Judge to make, whether or not certain 
attorneys will withdraw—these are a few of the things to be 
reported that are not revealed in the testimony of witnesses. 
“The reporter should also try to divide the principal issues 
during the early part of the trial in order to make them clear 
to the reader after the testimony has revealed them For 
example, the innocence or guilt of the defendant freyuently 
turns upon identification of the person who actually committed 
the crime and it is incumbent upon the reporter to report 
carefully the evidence of identification and the defense or 
alibi; or the issue turns upon some circumstance, such as proof 
and denial that the fatal bullet was fired from the defendant's 
gun; or the issue turns upon motive, making it mecessary for 
the reporter to identify clearly the persons who testify as to 
the actions and conversations of the defendant and his con- 
nection with the victim or the victim's wife, or sweetheart, or 
husband, or | : 


the newspaper 


brother.’ 


A careful report of the Judge’s instructions 1s 
recommended, but the attorneys’ summations stand 
upon a somewhat different footing, as witness the 
following extract: 


“Portions of the attorneys’ summations are usually in- 
cluded in reports of trials. In order to be fair, the reporter 
ought to divide the space nearly equally between the two 
sides. In some trials much of the summation is the sheerest 
kind of falsehood; it sometimes contains obviously illogical 
inferences and even aspersions upon the reputation of upright 
citizens who were witnesses. Because the summation represents 
lawyers’ conclusions and not facts, the reporter can often 
serve the public interest by exercising a censorship upon some 
of the statements and conclusions except where he believes 
that publication of them will inform readers of the insincere 
character lefense or prosecution adopted by the attorneys.” 


On the not unimportant question of “The 
Reporter's Relation with Jurors” Mr. Bush says: 





“Usually it is against the public interest for reporters to 
interview jurors in regard to their verdict after it has been 
reported to the court; for jurors, after rendering a verdict, 
ought not to be subjected to threats or insults as a result 
of publication of their secret deliberations. Sometimes, how- 
ever, no harm comes from the practice of interviewing jurors 
in regard to their deliberations after they have rendered a 
verdict. In a case in which the jury has deliberated a long 
time and, especially, after a mistrial has resulted, it is im 
portant for the reporter, when it serves the public interest, 
to learn how the balloting stood at various times. 

“In no circumstances, however, ought the press to publish 
stories which tell about the status of juries while their deliber- 
ations are in progress, or while a case is being tried in the 
court room. ‘There is no element in the law pertaining to 
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juries more fundamental or necessary than the principle that 
the process of their deliberations is absolutely secret.’ There 
have been times when juries required several hours to decide 
a case in which there was great public interest, and the news 
papers, conscious of the fact that the climax of interest had 
been reached, have tried to sustain interest by reporting the 
supposed secret deliberations of the jury. This practice is 
against the public interest and ought not to be permitted by 
the courts. Interviewing jurors during the course of the trial 
and prior to the retirement of the jury is obviously against 
the public interest; happily, it is not often done.” 





The few brief extracts which we have made 
from the interesting chapter on “Criminal Trials” 
are supplemented in the book with copious illus- 
trations, drawn from newspaper accounts, which 
make the points much clearer to the students. On 
the whole, the lawyer who reads the extracts will 
find little of which to disapprove and much which 
he can cordially endorse. That such standards of 
accuracy and propriety are being taught the young 
journalists is significant both for the press and the 
public attitude towards the administration of jus- 
tice. If criminal trials are to be reported with a 
due regard for certain dramatic and “news” values, 
no better method can be suggested than that out- 
lined in Mr. Bush’s book. His rules for young 
reporters are unquestionably based on “things as 
they are,” the recognition of very definite trends 
of public taste, but they eliminate familiar forms 
of abuse. 

But the young reporters are not to be sent into 
the world merely with an idea of the journalistic 
faults to be avoided. Mr. Bush is very strongly of 
the opinion that “the administration of criminal jus- 
tice in the United States is in great need of reform,” 
and he suggests a number of things that should 
be done. They embody in the main the views 
which a large part of the profession has reached 
after a careful consideration. The legal reader will 
be especially interested in the author’s unreserved 
adoption of the view that the photographing of trial 
scenes by newspapers should be prohibited. Fol- 
lowing is a list of all the suggested reforms: 


“1, Action by judges, members of the bar, and the police 
to punish and prevent the bribery and intimidation of jurors, 
especially the latter. 

“2. Action to punish and prevent the perjury and en- 
forced disappearance of witnesses brought about through sub 
ornation of perjury and threats of violence. 

“3. Legislation to permit the judge in state courts to 
intervene to a greater extent in the selection of jurors, and to 
allow the prosecution the same number of peremptory chal- 
lenges as the defense in jurisdictions where a distinction pre 
vails. 

“4. Legislation to permit the judge in his instructions to 
the jury to comment with greater freedom upon the evidence 
and the character of the witnesses, as he may do at common 
law and as English judges do in criminal cases. 

“5. Legislation to permit the prosecutien to call the 
jury’s attention to the defendant’s tailure to tenify in bis 
own defense. 

“6. Correction of the abuse of the right of habeas corpus; 
to be brought about by judges exercising greater caution 
in issuing the writ. 

“7. Regulation of the practices of professional bonds- 
men which result in the inability of the state to recover for- 
feited bail bond and the consequent temptation of criminals 
to ‘jump’ bail; to be brought about by the adoption of a regu- 
lation to admit no person to bail who formerly has been con- 
victed of a felony, and to forfeit bail bond with more fre- 
quency. 

“8. Fewer continuances by judges upon application of 
the defense counsel for professional criminals. 

“9. Less recognition by appellate courts of technicalities 
when the manifest purpose of defense counsel is to cite 





numerous and unimportant exceptions in an effort to t 
reversal. 
“10. More severe sentences for detend ict 


receiving stolen goods. 


“11. More dignity in the courts upo part of 
judge, attorneys, clients, and spectators, a1 e prohibit 
of the practice of photographing trial scenes by newspapers 

“12. The establishment in large cities of local end 
crime commissions to check the records of trials, probatio1 
and paroles of professional criminals, and to publish perio 
reports; newspapers cannot perform such an enormous ta 
nor can governmental agencies be entrusted with it 

“13. A determined effort by citizens t livorce pol 


from the administration of justice by defeating incumbe 


judges and prosecutors who have improper relations w 
professional criminals. 
“14. Greater efforts by local bar associations to de 


crooked attorneys who specialize in criminal practice 

~ 45. The exercise of greater caution by judges in a 
mitting to parole professional criminals; to be brought alx 
by a closer examination of the defendant’s record by the juds 
and the district attorney. 


“16. More drastic laws to confine professional crimi 
convicted of several felonies. 
“17. Reform of the practice of permitting expert w 


nesses to testify for one side or the other in cases in whi 
insanity is offered as a defense; to be brought about by 
appointment of one or more experts by the court as 
court’s witnesses or as ofhcers of the court 

“18. Bestowal of more power upon the District Attorne 
in some jurisdictions to permit the institution of crimina 
prosecution by means of the information process, and 
divorce of the office of District Attorney from politics.” 


It is well that young men going into a pr 
fession which exercises a great influence on publi 
opinion should begin their careers with such sound 
and definite ideas of what is needed to improve th 
administration of justice. It tends to reduce thé 


area of the influence of mere “curbstone” opinio: 


Opinion No. 14 of Committee on Pro- 
fessional Ethics and Grievances 
Witnesses in Civil Cases: Obtaining statements 
from witnesses whose names were furnished 
by opposing attorney. 

A member presents the following question: 

The attorneys for an indemnity company, while 


} 


fending a suit against one of its policy holders for persona 
injuries, arising out of an automobile accident, request 
the plaintiff's attorney to furnish them with the names a1 


addresses of the plaintiff’s physicians and their request w 
granted. 

Was it proper for them thereafter to endeavor to 
tain written statements from those physicians setting f 


the plaintiff's injuries, the history of the case and prognosis 

The Committee’s opinion was stated by M1: 
Hinkley : 

The Committee sees no impropriety in the con 
duct of the defendant's attorneys in having obtain¢ 
the physicians’ statements under the conditio1 
stated. They adopted the proper course in submit 
ting the request to the plaintiff's attorney. Th 
plaintiff's attorney was under no compulsion t 
sumply with the request and when he did so mu 
have understood the request itself to imply an in 
tention to obtain information from these witnesses 
Such information may be important in enabling th 
defendant to ascertain the extent of the plaintiff’ 
injuries and to arrive at a just measure of dam 
ages for a settlement; or, if the case goes to tria 
to furnish the basis for an intelligent cross exam 
ination and for the comparison of the testimo! 
of the plaintiff's physicians and the defendant 
physicians as to the prognosis of the injured party 
injuries. 
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val by President Coolidge of the 





Hawes-' er Act to divest articles produced by 
convict labor of their interstate character marks 
1otable achiev=ment in a struggle more than a quar- 
of a cen The problem of state prison 
ls both to occupy and support their convict 
inges has been settled in most of the states by the 


ries for the production of such com- 
thing, furniture, brooms or twine, or 
labor of the convicts to independent 
rate of pay so small that the goods 
upon the market at such a low figure 
free labor could not 


it similar go produced by 


The situation was further complicated be- 


mpete 

ise the states were powerless to prevent the flood 
convict-made goods from pouring in from sister 

tes due to the prohibition laid by the Constitution 
st state interference with interstate commerce. 
Thus the earliest attempt by the State of New 


rk? to meet the problem, by requiring goods made in 


i e prisons < ‘ther states to be labelled “Convict 


ide” with the year and name of the prison, was held 

; ynstitutional lirect violation of the commerce 
se.2_ In an effort to meet this objection the legisla- 

: extended tl ibelling requirement to cover goods 

$ ide in the prisons of New York.*. This statute met 
th a similar fate on the same ground. Another ap- 


1 is illustrated by an Ohio statute which required 
fee of $500 annually from merchants selling 
reign-made convict goods, with a $5,000 bond for the 

thful perfor of conditions requiring detailed 
The Ohio Court held the act in- 
l, indicating its opinion that only if Congress per- 


} 


at 


license 


' f 17 
YOTTS OL ai 


tted the states to act, could interstate commerce in 
son-made goods be regulated.* In the face of such 
licial decisior he need for federal remedial legis- 
tion was clea! The evident remedy was action un- 
the commerce clause 
[wo possible courses of action were open to the 
tional legislaturé It might decide that it was a 
on the public to sell prison-made goods un- 
led, so that individuals who might object to pat- 
izing prisot nufacturers could not distinguish 
shirts or brushes or brooms they did mot want from 
products of free labor [his was the system 
ypted in the Food and Drugs Act,® and in the 
ts prohibiting the transportation interstate of for- 
n animals and birds, of dead wild animals, birds,® 
black bass, here they were shipped in violation 


the conservation laws of the state where they were 


ed or the interstate journey began. Or the Congress 
Laws 5 > 5 
People v. I 85 Hun 43 (App. Div. 189 
Laws 1896, 
4. Arnold v. 3 Yhio St. 417 (189 
34 Stat 8 Ss. ¢ 
: Stat s U. §S Ss 72 
44 Stat U. Ss S 852. 854 
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Extending State Jurisdiction by Act of Congress 


LAPORTE AND FREDERICK D. LEUSCHNER 


might refuse to pass on the right or wrong of deceiv- 
ing the public, and simply divest prison-made goods of 
the protection of interstate commerce, permitting the 
state laws to act upon them before they become merged 
in the general stock of goods in the state.* In the pre- 
prohibition period this use of the power over commerce 
recommended itself to the law-makers in dealing with 
the problem of prohibition. Liquor was considered as 
a legitimate article of commerce in some states, illegit- 
imate in others. Congress did not want to take sides 
on the prohibition question, then a local issue, but did 
believe that the federal protection of interstate com- 
merce should not permit a flagrant breach of state po- 
lice laws. The opponents of prison labor contractors 
followed the model of the liquor laws. As early as 
1909 a bill on prison labor similar to the Hawes-Cooper 
Act was introduced, and the long fight ended only at 
this session. 

Opposition to the bill before the Committee of 
Congress was mostly confined to prison officials of 
states having the contract system, or the public account 
system. Under the former the labor of a prisoner is 
leased to a private individual or corporation which pays 
for it a price far below the price paid for free labor 
and receives in addition either free, or almost free, rent, 
light, heat and overhead. Under the public account 
system the state operates the prison industries, fur- 
nishes the raw materials, and sells the product in the 
general markets either directly or through an agent. 
The latter system was evolved to replace the contract 
system because of the general objection on the part 
of prison reformers that the prison contractor, profit- 
ing from both the state and the prisoner, was an un- 
desirable factor in the prison problem. It is significant, 
however, that no opposition to the bill proceeded from 
states having the state-use system, under which the 
products of convict labor are diversified with a view 
to the needs of state institutions, the thought being 
that under proper surveys and under proper diversifi- 
cation of industry in the prisons the output of the peni- 
tentiaries will meet the needs of the institutions of the 
state. An example of such a system is that of the 
New York prison law requiring the prisons to manu- 
facture products required by the state or its political 
subdivisions, or public institutions, and to prepare ma- 
terials needed for the construction of highways.” This 
principle has been extended to contractors by the de- 
vice known as the states-use plan, whereby the products 
of a prison in one state may be sold to the institutions 
of others, the industries of the manufacturing state’s 


8. A combination of both the prohibition and divesting 
is seen in the Plant Quarantine Act, 44 Stat. 250 (1926), 7 L 
Sec. 161, which prohibits or restricts the transportation of diseased 
nursery stock, where the state into which they are being brought 
declares the disease exists in the state whence the stock came. ‘o 
cover the situation which may arise if, despite the prohibition, diseased 
stock is imported, the statute divests such stock of its interstate char 
acter in the same manner as is done with respect to prison-made goods 


methods 
im, © 


by the present act. 
9. 26 Stat. 313 (1890). 
10. N. Y. Prison Law, Secs. 171, 182. 
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prison being diversified to meet the requirements of the 
near-by states. Such a diversification takes into con- 
sideration not only the needs of adjoining states but 
also the proximity of raw materials and the employ- 
ment of prisoners in each state in such industries as 
will prove most beneficial to the prisoners upon their 
parole or release 

Public No. 669 reads: 


“All goods, wares, and merchandise manufactured, 
produced, or mined, wholly or in part, by convicts or pris- 
oners, except convicts or prisoners on parole or probation, 
or in any penal and/or reformatory institutions, except 
commodities manufactured in Federal penal and correc- 
tional institutions for use by the Federal Government, 
transported in any State or Territory of the United States 
and remaining therein for use, consumption, sale, or stor- 
State or Terri- 


age, shall upon arrival and delivery in such 
tory be subject to the operation and effect of the laws of 
such State or Territory to the same extent and in the 
same manner as though such goods, wares, and merchat 
dise had been manufactured, produced, or mined in such 
State or Territory, and shall not be exempt therefrom by 
reason of being introduced in the original package or other 
wise. 

“Sec. 2. This Act shall take effect five years after the 


date of its approval.” 


This language is identical with that of the Wilson 
Act™ with two minor differenc: that the latter act 
did not include the word “delivery” in the phrase 
“wpon arrival and delivery” of the instant act, and des- 
ignated the laws of the states which were allowed to 
operate as those “enacted in the exercise of its police 
power.” It will be remembered that the purpose of 
the Wilson Act was to remove the bar of the commerce 
clause so as to allow “imported property to fall at once 
upon arrival within the local jurisdiction.”** In sus- 
taining the constitutionality of the Wilson Act the 
Court held that it allowed the state law to operate upon 
packages of imported liquor before sale," however, 
not upon arrival at the state line, but only after its 
arrival at its destination and delivery to the consignee,** 
The colossal mail order liquor business from wet into 
dry states grew up which, following the Rahrer Case, 
necessitated the passage of the Webb-Kenyon Act’® in 
order to prevent the receipt of liquor by the original 
consignee. As a result of the Wilson Act and state 
prohibition laws, direct out-of-state purchase was the 
only legal means of securing the wherewithal to sat- 
isfy the impulse to take a drink, but the proponents of 
the convict-made goods measure do not feel that there 
will be any need for a statute resembling the Webb- 
Kenyon Act. While it is still possible for a person to 
have such goods sent him for his own use, the pro 
ponents of the measure count on general objection to 
using them, and furthermore, other shirts and other 
brooms may be purchased lawfully within the state. 
Indeed the great complaint made by all vendors of 
prison-made goods has been that labelling statutes ef- 
fectively kill their business because the public will 
not knowingly purchase the goods 

The constitutionality of the Hawes-Cooper bill was 
attacked in the Senate on the ground that convict-made 
goods are not deleterious in character, that one ex- 
periences no more evil effects from wearing a shirt 
made in a prison factory than from wearing one made 
by free labor, while on the other hand liquor has al- 


1 


ways been an outlaw. Hence the Wilson Act could 


11. Supra note 9 

12. Wilkerson v. Rahrer, 140 U. S. 545, 564 (1891) 

18. Ibid 

14. Rhodes v. Iowa, 17 U. Ss. 412 1208 

5. 87 Stat. 699 1 ~ eeerainnd ta Clack Dictililee ¢ : 
Western Md. R. Co., 242 U. S. 811 (1917 
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be sustained as a liquor police measure while this a 
cannot. It is significant, however, that while the p 
culiarly evil character of liquor was given as a groun 
for sustaining the exceptional power of regulation « 
ercised by the Webb-Kenyon Act of 1913 it was n 
adverted to by the Court in sustaining the Wilson A 
of 1890.° In attacking the constitutionality of th 
former it was argued"? that earlier cases had establishe 
a class of interstate commerce which requir [ 
regulation, that liquor belonged to that class, 


prohibitory action by the states laid the basis for sub 
jecting interstate commerce in all articles to state cot 
trol. The answer of the Court to this last resort, 

terrorem argument, was that the exceptional natur 
of the subject regulated was the basis upon which tl 

exceptional power must rest, a reply which would 
serve equally as well to meet a similar contention le\ 
elled against the present statute. Such 


might also be met by answering that, if there be suc! 





objecti 
a classification, convict-made goods do not fall withi: 
it, and that the identical device of divesting certain 
goods of their interstate character has been used before 
in the case of game birds and animals."* 

There is no novelty in the proposition that t 


police power of the states may be permitted to operate 
even when Congress by its silence has not indicate 
its will that the field shall remain unregulated by th 


states, because the Court has felt that the cases wet 
so clearly ones calling for the exercise of the polic 


power that states might act without permission by 
Congress. Thus state police regulations were hek 
applicable to shipments of diseased cattle in interstate 
commerce,'® and to oleomargarine misbranded as but 
ter.” The parallel between misbranded ymargarin 1 
and mislabelled convict-made goods is too close to re- 
quire comment. The Wilson Act, the Lacey Act, and 
now the Hawes-Cooper Act indicate not a new depar 


ture in constitutional theory, but an application « 
doctrine applied long ago in Cooley v. Board of Port 
Wardens,” where the Court sustained an Act of Cong- 
ress of 1796 authorizing the states to pass pilot laws 
applicable to interstate commerce, though the act ex 
pressly permitted state legislative action upon a sul 
ject matter which was largely interstate commerce 

It is interesting to note that the act provides that 
it is not to take effect until five years after its approval 
\s originally introduced it contained no such limitation 
but a two-year provision was inserted at the suggestion 
of individuals who favored the principle of the bil 
but were anxious for time necessary to solve the pra 
tical problem in their own states of investigating an 
reorganizing their prison management so as to meet 
legislation which will undoubtedly result in states int 
which the former now ship their products. From 
abundance of caution this provision was lengthened 
upon its passage in the Senate from two to five years 4 
and this change was agreed to by the House. This j 
period would seem to be ample to permit of making 
the necessary prison economic adjustments and of en 
acting appropriate legislation in order to make use of 
the federal act. Apparently confident that the federal 
act would be passed by the Seventieth Congress, ir 
view of its having passed the House three times be 
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ing only for himself on this point, he expressed the 
view that such an exercise of the police power was 
unconstitutional since it interfered, without due process 
of law, with the right to acquire, possess and dispose 
of property, and with the liberty of an individual to 
earn a living by dealing in the articles. Another view 
which might be taken with reference to the 1928 New 
York Act is that by requiring the branding only of 
convict-made goods received in interstate commerce, 
the legislature discriminates against articles which if 
made within the state would be admittedly legitimate 
objects of commerce. This view is suggested by a 
case decided under the Wilson Act where the Court 
held that a state recognizing as lawful the manufacture, 
sale, and use of intoxicating liquors under a state dis 
pensary system could not discriminate against liquor 
manufactured in other states by allowing its purchase 
only through state agents.** The discrimination in- 
volved in that statute was held to be a violation of the 
uniformity of regulation required by the commerce 
though it would that the same result 
might be reached by invoking the equal protection 
clause of the Fourteenth Amendment. However, the 
discrimination difficulty may be easily avoided by 
states which, like New York, employ all their 
convict-made goods for state use. 


claiise, seem 


own 


24 Scot Donald, 165 U. § 8 189 
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of New York 


regarding the extent and importance of the work 
done by lawyers and judges. Daily we may read 
of peculiar antics of some member of the Bar or 
of some weak judge in a sensational case. We have 
continually served up to us, and I hope for our 
good, the weaknesses and defects of our Criminal 
Procedure, The failure of juries to find verdicts in 
accordance with public sentiment meets with public 
condemnation in the press, hear much 
about archaic procedure and the delays and failures 
of the law. More than this, whenever judges or 
lawyers have occasion to make addresses to those 
who are not of the profession, they are very apt to 
criticize instead of instruct, to denounce instead of 
commend, The fact is that the public is served 
from almost every source with misleading infor 
mation, and given a wrong idea altogether of the 
value of the profession to the community as a 
whole. Is it any wonder that the public have a 
general idea, a sort of impression which controls 
their thought and speech, that law is in a state of 
collapse, and needs radical reformation? 

Every day in the year, barring Sundays and 


and we 
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holidays, hundreds and thousands of judges from 
the humblest magistrate or justice of the peace to 
the highest court of the states and the Supreme 
Court of the United States are hearing the causes 
of the people and settling their difficulties speedily 
and well. I have no doubt that it would be a sur- 
prise to a great many people in Ohio if they really 
knew the amount of work done by the judges and 
the disposition of legal matters by a diligent Bar. 

The other day I had occasion to gather a few 
statistics regarding the work of the courts in the 
past year in New York City. In the Supreme 
Court, which is the trial court of our state, for the 
counties of New York and Kings alone, which does 
not include the entire city, 40,000 cases were dis- 
posed of and finally determined. In the Municipal 
Court of the city, which corresponds to the court 
of the Justice of the Peace, over 265,000 cases were 
tried and decided; and in the General Sessions, 
which is a criminal court for the trial of felony 
cases, in the Borough of Manhattan alone 8,000 
indictments resulted in verdicts of guilty or not 
guilty. We hear nothing at all about this sure and 
steady action of the law, preserving in the main the 
security of life, liberty and property. 

When I had occasion to say the other evening 
in New York that there never was a time when 
the law was so efficient and our systems so well 
administered, when judges and courts worked so 
well, one of the leading periodicals had this to say 
in criticism of my address: 

“The difficulty is that the general public does not under- 
stand or believe the statement just made, or any part of it. In 
such matters the public depends for most of its information 
and enlightenment upon the daily newspapers, but few of the 
editors of these or the reporters are informed concerning the 
philosophy of law. The result is that the public is too often 
misinformed and misled. There is in fact an entire lack of 
cooperation between the professions of journalism and the 
law. It has seemed to us,” continued this paper, “to be the 
duty of the legal profession to make renewed efforts to im- 
prove so deplorable a condition, certain of the phases of which 
tend toward public disrespect not only for the Bench and Bar, 
but for the entire body of our laws.” 

I call these matters to your attention merely to 
emphasize this one fact: The time has come when 
the public should be informed and instructed re- 
garding the great mass of wor!: which is being well 
done by our judiciary throughout this country, and 
of the importance of this work as a branch of gov- 
ernment for the welfare of the people. They should 
also be informed of the purposes and limitations of 
the law so as not to expect from it those results 
which it was never intended to accomplish. Law 
is rough business at the best, and can never be a 
substitute for morals, religion, art, culture or 


science. It merely makes straight the road and 
safe the highway for the coming of these better 
influences. Even intelligent people expect too 


much, and know too little of the law. 

May we not pause, however, to consider for a 
few minutes some of these censures which have 
been heaped upon our profession of late? The jury 
system has come in for more than its share of 
abuse. Because some defendant in a spectacular 
case has not been declared guilty by a jury of 
twelve men, the public and the press immediately 
cry out that our system is archaic. The fact that 
such a defendant is brought to trial, pilloried in the 
eves of the public, scorned by associates, and prob- 





ably ostracized for the rest of his life from his 
former companions is considered as nothing. The 
mere fact that a zealous and earnest public prose- 
cutor drags such a man before the bar of justice, 
shows up his life and his nefarious activities and 
weighs him in the balance for the judgment of 
twelve men, is in my estimation in itself a bitter 
ordeal, irrespective of the judgment of those twelve 
men. The mere fact that we have stern but fair 
judges, competent and able prosecutors, and th« 
means to thresh out in the open the secret doings 
of crime, is a deterrent and a terror far beyond ou: 
ability to estimate. Probably the greatest victories 
which our Navy has ever won have been the things 
which it prevented from happening. The principal 
thing is to have a great and fearless judiciary; a 
courageous, energetic prosecutor; twelve men in 
the jury box and a wide-awake press. Given these 
functions, the results for good are tremendous. We 
are apt to place at times too much emphasis upon 
a sentence of a court as the real punishment. | 
have known many cases where exposure was the 
dreaded punishment and the incarceration in prison 
a relief. 

But the jury system is not a failure by any 
means. It is far superior in its results to any other 
method. 

There is no better or healthier system I know 
f than to have disputed questions of fact, both in 
ivil and criminal cases, passed upon by ordinary 
-itizens of ordinary intelligence. These men who 
compose the jury are much more apt to be conver- 
sant with affairs and with the burdens, responsibili- 
ties and hardships of daily life than a secluded and 
exclusive judiciary. The law can never be framed 
so as to reach every case. The English language is 
not capable of expressing all exceptions. There are 
lights and shadows which can be seen and yet not 
perfectly expressed. The law is more or less rigid 
and the jury, being human beings, with all the 
feelings that the rest of us have, give to the law 
an elasticity which to my mind saves our legal 
institutions. Their verdicts are illogical in many 
instances, and perhaps contrary to the evidence, 
but in the vast majority of cases they see through 
sham, fraud and deceit or fake claims and defenses 
and try to do the right thing. While we are decry- 
ing the jury system, other nations are adopting it. 
It is finding a place in those countries whose codes 
of procedure are based upon the Roman law. A 
Japanese accused of a capital or other serious crime 
now has the right in his own country to demand 
trial before twelve good men and true. The law 
was adopted to take effect October 1, 1928. Japan’s 
action adds another nation to the lengthening list 
of countries that have welcomed the jury system 
Trial by jury now thrives over two-thirds of thé 
land area of the world. 

No man has had a larger experience wit! 
juries than Lord Birkenhead, the one time Chancel 
lor of Great Britain. In his “Life, Letters and 
Reminiscences,” he has this to say: 

“The traditions of English jurisprudence, the methods o! 
criminal trials, are the admiration of the world. They depen 
upon ‘the broad and simple principle that what twelve ordinar 
men think of the facts is on the whole more likely to be righ 
than a very highly instructed legal functionary. The libertiec 
of England require to be construed, where the issues are thos 
of fact, not by technical persons very highly instructed, | 
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» lead ordinary lives and think ordinary 
y people.” 


rdinary men wi 
ights of ordinar 
That the trial of the facts by a judge without 
ury would not be at all satisfactory may be gath- 
from what Mr, Justice Miller of the United 
tates Supreme Court had to say in an article in 
American Law Review of November, 1887. 
in the Conference Room of the 
ipreme Court of the United States, which con- 
ts of nine judges, I have been surprised to find 
ww readily those judges come to an agreement 
on questions of law and how often they disagree 
regard to questions of fact, apparently as clear 
; the law.” Professor E. E. Slosson of Columbia 
niversity, a scientist, looking at this subject from 
different viewpoint from the lawyer, tells us in 
book, “Keeping Up With Science,” that the 
ry is our last vestige of pure democracy. 
\ democracy should be very slow in abolishing 
jury and leaving questions of fact to judges, 
; ho are apt to be bookish men. Millions of dollars 
unge hands daily because someone has not meas- 
ed up to the care of the reasonably prudent man. 
he jury determines what care a reasonably pru- 
ent man should and would exercise in a given 
ise. These men constituting our jury, engaged 
lily in the active pursuits of business, traveling all 
er the city and country, in and out of subways, 
-vators, factories, machine shops, know more 
out the care usually exercised than a judge 
hose days are spent in more peaceful pursuits. 
Let me caution you, therefore, to think twice; 
eep, long thoughts, before you seek to abolish a 
stem which was so deeply rooted in the hearts 
our forefathers, that for criminal cases they 
nbedded it in the constitution. 
The composition of our juries, however, could 
very much improved. The jury system is all 
ght, but its effectiveness has been materially 
eakened in the selection of jurors. We have 
J laced a premium upon ignorance and excluded 
telligence. The best and wisest men in our com- 
y unity have incapacitated by law. Our 
urts are made up for the most part of judge and 
ry. We demand bright and able judges, but 
nex to them, as part of the court function, unin- 
rmed and uneducated jurors. Millions of dollars, 
fe and liberty are disposed of every week by 
We realize the importance of the jury and 
en apparently do everything to debilitate and 
: eaken its action. I have reference to those ex- 
iptions from the jury service created by law and 
hich I suppose exist to some extent in every state. 
here should be no exemptions. In New York, for 
stance, we exempt all clergymen, physicians, sur- 


my expe rience 





; 
een 


iries. 


ms, lawyers, professors and teachers, editors, 
riters, artists and reporters on the daily news- 
pers, persons employed in glass, cotton, linen, 
olen, iron manufacturing business, conductors 

engineers on railroads, telegraph employees, 
rsons who are serving or have served in the 


litia, members of fire companies or who have 
en discharged therefrom. Whom have we left? 
I ask you in all fairness, what can we expect 
1 jury, when the men of energy and force in our 
mmunity are kept out of the jury box? Why should 
man be excused by law from serving on the 
any more tl he should be excused from serv- 
his country time of war? Service is honor- 





















































able and is as necessary in time of peace as in time 
of war. Nothing is more important than the doing 
of justice. Is there no patriotism in time of peace? 
Is it not as important to maintain a government as 
it is to save it? What nobler task can a man per- 
form than sitting in judgment upon his fellow 
man? Our democratic form of government is de- 
pendent upon such service. Will our citizenship 
fail us? No, indeed, it will not, provided the pub- 
lic understand the importance of jury duty. The 
civilization of our time is measured by the justice 
administered in our courts under our laws. I leave 
it to you if it be not a correct statement that most 
of the criticism, if not all of the criticism, of our 
jury system has come from those, such as news- 
paper men, ministers and magazine writers, who 
never serve on the jury and who do nothing in a 
practical way to improve it. Away, I say, with all 
exemptions and leave to the discretion of the judge 
the convenience or the necessity of individual 
service, 

Then, too, in my state we have what has been 
called a “blue ribbon jury,” or those who are set 
apart for important trials because of their supposed 
superior intelligence, learning and position. Most 
of such laws have been passed for the purpose of 
exempting a favored few from being called for 
ordinary cases, or from serving at all. Such a dis- 
tinction is un-American and undemocratic, and 
should not recognized in the transactions of our 
legal business, 

My main purpose in speaking of our jury sys- 
tem, however, has not been to emphasize its impor- 
tance so much as to lay stress upon the functions o 
the judiciary as part of that system. There seems 
to be a prevailing opinion in some parts of this 
country that the jury is a body separate and dis- 
tinct from the judiciary, and that it is to function as 
a separate, independent arm of the law. The idea, 
which is the basis of all jury trials, that the court is 
made up of judge and jury, has not sunk very deep 
into the minds of some people. For some reason, 
laymen and lawyers have conceived the notion that 
the jury and the judge are antagonistic and that to 
produce the best results the judge must be sup- 
pressed and weakened. My plea here this after- 
noon is for a stronger and more powerful judiciary, 
upon the basis that no jury properly functions with- 
out the guidance of an intelligent, learned, pains- 
taking judge. 

It has been proposed, in fact, it is the law in 
some states, that a judge must submit his charge 
to counsel before they sum up. Federal judges, 
like the English judiciary, have always had the 
authority to express their views of a case to the 
jury, leaving the jury as the ultimate judges of the 
fact. The Caraway bill, introduced in Congress, 
proposed to make it reversible error for the presid- 
ing judge in a United States court to express his 
personal opinion as to the credibility of witnesses 
or the weight of testimony. About this particular 
bill, I have no comment. It is the tendency of the 
thinking of the people and of the Bar with which 
I am dealing, of which this bill is only one mani- 
festation. Why is it that the Bar or the people are 
so fearful of the influence of the judge with the 
jury? Some magazine articles have gone so far as 
to condemn a judge for having any opinion at all 
about a case tried before him, as though he were 
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less than a man, a mere figurehead without nerve 
or backbone, a mere onlooker at a fight. There is 
a tendency throughout the land manifested in some 
quarters, to drag down the judiciary to this low 
level. Certain things lend impetus to such a move- 
ment. The folly of the recall of judges was a blow 


g 
J 


aimed at an upright and fearless judiciary. The 
direct primary for judges did much in my state for 
a while to lower the prestige o » Bench. an 
didates for election or reelection y ‘re drawn into 
active politics, like men running an alderman 
office. We soon saw our mistake, and took the 
judiciary out of the direct pr 

Small and inadequate compensation has either 
kept good men from the Bench or driven able 
judges back to the Bar. Short tenure of office has 
not encouraged judicial careers. Men are unwill- 
ing, with advancing years, to take the chances of 
repeated elections. ‘J he peo] le are the losers, for 
experience and age are as necessary to the Bench 
as virility and enthusiasm. Our whole judicial sys 
tem, whether state or federal, is really dependent 
upon men who are willing, and who are afforded 
the opportunity to select judicial office as a career. 
On the Continent, as we all know, a man is trained 
for a judgeship as he would be for a lawyer or for 
a doctor, and having once become a judge, he re- 
mains a judge, as a separate and distinct calling. 
Both in England and in Massachusetts, tradition 
prohibits a judge from again practicing law. 

This nation, including all our western and 
southern states, has far outgrown the development 
stage. We are upon a new era, where learning, 
experience and temperament are as necessary for 
judicial work in the west as in the east, in the 
north as well as in the south. If we are to have an 
efficient judiciary throughout all the states, to my 
mind, it is necessary for us to have also more uni- 
formity in judicial office and methods of procedure. 
We find uniformity necessary in much of our sub- 
stantive law. Outside of a few local conditions, 
the law is about the same in every state, and the 
desire for justice as we understand it, is as keen in 
one section as in another. The point of this is that 
for the proper working of our jury system, it is 
necessary to have a trained and experienced judi 
ciary in whom the Bar and the public have conf 
dence and to whom t are willing to entrust 
power, knowing that it will be wisely used. 

How important it is that a judge should b« 
able to select the few important questions which 
should be submitted to a jury; how necessary it is 
that he should make those questions very clear, 
using language which everybody can understand, 
I am sure we all appreciate. How necessary, also, 
is it that he should have the respect of the Bar and 
be able to control and at times suppress the lawyer 
In other words, the judge should know his busi 
ness, and he can not know it out of books alone; 
he must have had a wide experience with affairs, 
with people, with government, with the courts. 
Let us never forget that to be a good judge one 
must know more than the n the books; he 
must know also how to v it wisely Learning 
and wisdom do not always go hand in hand 

We can never devise any system, whether it 


be recall, direct primaries, or short tenure, which 
| 


will take the place of personality or give us a real 
live man. I use this word “personality” to include 


all those qualities which go to make a great jurist. 
It is an individuality which defies description. 
Probably the best place to find such a man for 
judicial work is among the leaders of the Bar; men 
tried and known by constant contact 
only can we get such men to take and j | 
office,—by making it one of power, of influence, of 
honor and of continuity. To go upon the Bench 
but for a short time and then to go back to the 
Bar, while necessary perhaps in some instances, has 
the tendency to make the Bench a stepping stone 
to a practitioner’s career or a mere means of adver 
tisement, 
We have done something in Nev 
which I think has been of benefit to 
You will pardon me for referring to my 
do so in no spirit of comparison and 
gestion of emulation. I simply give you 
and let you draw your own conclusions 
of the judges of the Court of Appeals 
of New York, which, as you know, is 
court in that state, has recently be: 
$25,000 a year. The tenure is fourteen 
judges of the Supreme Court, which 
court, and of the Appellate Division, w 
tute the intermediate appellate court, receive 
$22,500 in the city of New York and $15,000 in 
other parts of the state. The tenure here is four 
teen years. The term of the County Court judges 
and that of the Surrogate has recently been ex- 
tended to fourteen years. Recognizing that many 
of the judges, even with this long tenure of office, 
left the Bench to resume practice as they ap 
proached advancing age, the state has also ex- 
tended the pension system to include the judges 
Out of his salary he pays in so much a year, and 
may retire at any time between sixty 
and must retire at seventy. The 
pension is figured in seventieths. 
of his salary is multiplied by his years of public 
service for the state in any capacity. There has also 
been established the Official Referee Sy 
Supreme Court judge retiring at sevent 
appointed an Official Referee for the re 
For this he is paid a salary and provi 
office. He sits to hear such cases as 
sent to a Referee, mechanics’ liens 
tested divorces, disbarment proceed 
like. These may be referred to him by 
Some such system also applies upon 
ment of a judge of the Court of Appeals, 
take his pension or become an Official 
hear cases in which the state is involve 
You will agree with me, I am sure, tl 
State of New York has treated its judiciary lib- 
erally, with the purpose of strengthening the offic 
and attracting to it the best brains and ski 
All that I have said here this afternoon has 
but one object in view. It is to impress u 


; 


and upon all who may hear or read my wort 


necessity of a strong, learned, experienced ane 
less judiciary, entrusted with more power 
juries and their decisions. To have suc 
ciary, it is necessary to draw to 

leaders of the Bar. To get such 

sary to pay a living wage and oper 
opportunity of a useful and conti 
career, which means, of course, the opp 
public patriotic service. 





Scenes In and Around Memphis, Association’s 1929 Meeting Place 


A sna wy ito 


























nessee, seating over n which Association's meeting will be held 
yuse in Memphis 3) bit of local color. Photos, courtesy of Mem 
nittee on Arrangements for Annual Meeting 


U 











Swe 


NTN tr pede 









FEWER LAWYERS AND BETTER ONES 





Too Many Young Men and Women Are Being Admitted to the Bar and Too Many of These 
Lack the Necessary Background of Ethics, Culture and Education—Overcrowding Due 
to Encroachments on the Lawyer’s Legitimate Domain and Enormous Overpro- 
duction of Lawyers by Law Schools — Concrete Suggestions* 


By I. Maurice WorMSER 
Professor of Law, Fordham Universit; School of Law; Editor New York 
Law Journal 


HERE is nothing novel about the feeling of so 

many thinking people in every age that current 

conditions require reform and correction. It 
suggests the old poem: 

“My grandsire from his house of logs, 

Declared that things were going to the dogs. 

His grandsire viewed the world’s worn cogs, 

And thought that things were going to the dogs. 
His grandsire in his queer skin togs 
Was sure that things were going to the dogs.” 

The alarm we feel now a-days about the veri- 
table hordes of untrained young men with lack of 
cultural background entering the legal profession 
is as old as the United States itself. John Jay, who 
wrote most of our State Constitution and who be- 
came the first Chief Justice of the Supreme Court 
of the United States, came near being refused ad- 
mission to the Bar in New York City because of an 
agreement among the lawyers of his day, made 
about 1760, not to take any more students into their 
offices, not only because they considered the pro- 
fession over-crowded, but because they did not like 
the calibre of the young men who were then taking 
up the study of the law. John Jay’s father was 
about to send him to London to study, when the 
lawyers were persuaded to amend their agreement. 
They reluctantly decided to take young men “under 
such restrictions as will greatly impede the lower 
class of people from creeping in.” 

While one must not overlook the obvious moral 
which adorns this anecdote, it is equally true that 
every honest-thinking person must agree that today 
far too many young men and women are being 
admitted to the Bar and that, in turn, far too 
many of them are utterly lacking in the background 
of ethics, culture and education which should be 
requisite if our Bar is to continue to guide in the 
handling of the vital affairs of the community. The 
increase in the number of law students in the six- 
year period from 1920 to 1926 was over 80%, utterly 
out of proportion to the increase of population and 
to the popular demand for legal services. Apart 
from the vast numerical increase, an entirely too 
large percentage seem out of sympathy with the 
traditional ideals of our profession. They seem 
quite unacquainted with the point of view of Old 
Pybus in Warwick Deeping’s beautiful novel (p. 
271): “There’s such a thing as beautiful living. 
The fine gesture, the compassionate gesture. When 
you come to the end of life such gestures seem 

* Address delivered on Jan. 19 at the annual meeting of the Bar 


Association of the State of New York, held in New York City in 
January . 
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worth while.” Too many of their gestures are 
unwholesome and over-commercialized, or, at the 
best, muddled. 

One of the chief obstacles with which reform 
ers must contend is the self-complacent self-pat 
tings on the back by numerous attorneys and 
judges who feel the Bar is completely perfect and 
who resent any attack upon the makeup of our 
profession and who are perfectly sure that all law 
yers are pure, learned and upright. The worst of 
this is that they seem entirely sincere and are not 
at all disturbed at the fact that practically all of 
the great metropolitan newspapers differ emphati 
cally. 

There are some among us, however, who aré 
coguizant of the real state of affairs and who do 
not hesitate to speak. The greatest living legal 
scholar, Dean Wigmore, states that “the number 
of lawyers should be reduced by one-half,” and 
advocates higher standards and stricter require- 
ments for preparations as the only “rational and 
beneficent measure for reducing hereafter the 
spawning mass of promiscuous semi-intelligence 
which now enters the Bar.” But there are some 
who may say Dean Wigmore comes from Chicago 
and that here in New York all is angelic. The 
record proves otherwise. The counsel for the pe 
titioners in the recent ambulance-chasing investiga- 
tion in the First Department, in referring to the 
misdeeds of a large number of practitioners in one 
very limited field of the law, no less than seventy- 
four of whom were recommended for discipinary 
proceedings, said “that these men come to the Bar 
utterly devoid of the character, the environment, 
the background and the education to make them 
fit to be members of the Bar. There must be some- 
thing radically wrong with a system which permits 
mushroom law schools to turn out half-baked 
lawyers by the thousands each year.” And the dis- 
tinguished Presiding Justice of the First Appellate 
Division, in responding to these remarks, said 
“There are serious problems which face us as the 
result of what we know and what has been told 
us so plainly that we cannot escape the knowledge 
very long.” In the Second Department the coun 
sel was no more optimistic. He spoke of “the mora! 
bankruptey of many of the lawyers” who pursued 
improper methods, and frankly conceded that the 
methods used by ambulance-chasing lawyers i 
negligence cases are also employed in many other 
fields of the law, of which he specified “the solic 
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of « cases and of condemnation pro- 
One of the members of the Committee on 
ter al Fitness in the First Department, 

y before resignation, in commenting upon 
ipplicants for admission declared: “We feel 
t would 1 benefit to the legal profession 
to the « inity to reject a large number,” 
e adde many of the applicants confer 


general impression of poor quality.” Mr. Mel- 
a learned member of the local Bar, recently 
housands of young men who look 
of the law merely as a means of 
ng a livelihood—a trade—are seeking admis- 
” And he stated that this is why 
become “tricky shysters.” <A 
tleman who recently resigned from the Com- 
and Fitness in the Second De- 
of 400 candidates certified on 
having passed their Bar examina- 
than 20% could have qualified 
1.dmission if the law is to be regarded, as it 

be, as earned profession. Mr. Nims, the 
Unfair Competition stated 


last month that “for every boy who possesses 


tment Said it 


oT Nil on 


ficient ambition and character to develop into a 
yer of prir le and loyalty to the best traditions 
he Bar, there are trooping through the open 

tes into the ranks of the Bar many lads lacking 
the moral stability, home background, intellec- 

capacity and education, absolutely essential 
them if th re to become efficient and upright 
vyers.” 

Prof. Horack, the adviser to the Council of 
il Education, says, in the November number of 
> Journal of the American Bar Association, “We 
turning into the stream more than its banks 
hold,” and he adds that “cram” courses enable 
1 a “steadily growing number” to enter an 
er-crowde underpaid profession.” In fact, 


than the advertisement 

York Law Journal for proof that 
profession is hopelessly over-crowded. The 
rge number of advertisements of law clerks seek- 


further 


jobs is writte! evidence WwW hich cannot be dis- 
l. But s may say the only fellows who 

1 positions are those who are _ ill-educated. 
iin this is not so. The over-crowding is so 
essive that in a recent Sunday issue of the New 
rk Times we find, under the heading “Too Many 
ring Law fession Here: Columbia Finds it 
ficult to Place Them,” the following statement: 
great is number of graduates of law col- 
sin New \ City and of those who come here 
other cities that increasing difficulty is being 
erienced in obtainir ig positions. according to a 
tement yes y from Columbia University. 
umber ¢ to enter the profession was 

ed ‘excess If this came from a less au- 
itative s it might be regarded as exag- 
ited. I know, as a matter of truth, that it 
lerstates rather than overstates the fact. Young 
ire willing erve clerkships today in reputa- 
fices witl mpensation. Young men who 


idv have been admitted to the Bar advertise 


ire agret to work gratis in order to obtain 
opening Lawyers are literally besieged by 
ants for positions The better known are 





driven to desperation by the number and persist- 
ency of the youthful legal job seekers. 

In passing let me state that the up-state condi- 
tions, of course, differ materially. Indeed, not a 
lawyer's shingle hangs in Hamilton County. The 
District Attorney in that county is not a lawyer, 
nor is the county judge. When a murder was re- 
cently committed there the Governor had to spe- 
cially designate a neighboring Supreme Court Jus- 
tice and a neighboring assistant district attorney 
to hold an extraordinary term of court. My up- 
state friends, who practice under different condi- 
ditions, rarely can be brought to realize the serious- 
ness of affairs in the metropolis, where a noted 
judge recently said to me that the ambulance-chas- 
ing investigations though highly meritorious, had 
only scratched the surface of general conditions at 
the Bar; that there are many other sore spots for 
equally vigilant scrutiny, and he specified particu- 
larly the solicitation of criminal cases, of condem- 
nation proceedings, and of big bankruptcies, con- 
ccrning none of which has anything been done. 

So much for present conditions. I for one 
am persuaded that they are far from Utopia; that 
there is great need for improvement and that, in- 
stead of spending so much time on congratulating 
ourselves on our splendid achievements and our 
state of sanctimonious perfection, we should spend 
more time in trying to really improve ourselves. 

Now, what lies at the bottom of this condition 
of affairs? Why is it that the Bar is over-crowded 
and largely underpaid? Why is it that there are so 
many job-seekers? Where a condition exists there 
are always primary causes. To my mind there are 
two of these, and I shall consider them in order: 
(a) encroachments on the lawyers’ licit domain; 
(b) the enormous over-production of lawyers by 
the law schools. 

(a) Toa large degree the troubles among the 
Metropolitan lawyers arise from economic causes; 
or, stated differently, the discontent is an economic 
one. The lawyer has seen himself slowly stripped 
of a vast amount of legal practice. Indeed, the 
practice of law in many fields is no longer a mat- 
ter for attorneys. Powerful and wealthy corpora- 
tions boldly trespass upon the licit domain of 
lawyers. The title companies, the insurance com- 
panies, the trust companies, the powerful corpora- 
tions, are spreading their tentacles around an 
apparently helpless profession. The defense of 
negligence suits has been almost entirely taken over 
by corporations. The handling of wills and estates 
is no longer the province of the lawyer. Great 
corporations do 60% of corporate law work. In a 
reputable Métropolitan newspaper I read, under the 
heading “Business Service,” the following: “Cor- 
porations organized, New York, New Jersey, $90; 
Delaware, $80; includes fees and outfit.” Then 
comes the name and address of the advertiser, not 
an attorney, for I was curious enough to investigate 
it. We can almost all of us remember when title 
searching was the forte of the attorney. Today, 
except in the rural districts, title searching has 
passed out of our hands. The prosecution of claims 
now provided for by the Workmen’s Compensation 
Law, has closed a field of practice formerly open to 
lawyers. To cap ‘the climak, there have been 
handed down what I regard as some unfortunate 
court decisions as to what really constitutes the 
practice of the law. On top of this, “arbitration” 
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and “conciliation” have made vast strides. In some 
important industries, as, for example, the silk trade, 
litigation is becoming unknown. The illegal prac- 
tice of law among foreigners, particularly by no- 
taries public and commissioners of deeds, is another 
encroachment. Last, but not least, we are faced 
with an ever growing influx of Portias, some of 
whom are remarkably efficient and all of whom are 
willing to work for excessively low wages, In 
the light of all this, can it be doubted that there is 
ground for economic discontent? Is there any 
room for question that the lawyers’ domain is 
being lessened? Can any fair-minded person ques- 
tion that the conditions arising from this cause are 
serious? 

(b) While the demand is thus not even stable, 
but reactionary, simultaneous with the invasion of 
the lawyers’ province is the vast increase in the 
supply of new lawyers, an increase so overwhelm- 
ing that the figures will startle if not alarm. The 
statistics of law school registration in the State of 
New York for 1926 show a total of 10,302 students; 
for 1927 a total of 11,186 students. It will be 
noted that the figure of 10,302 students increased to 
11,186 in 1927. The increase in one year was nearly 
10%. These figures are taken from the American 
Law School Review of December, 1927, and are 
accurate and authoritative. Of the 11,186 students 
in 1927, all of them, with the exception of 906, were 
students at schools in New York City. It must also 
be borne in mind that a large number of young men 
who intend to practice law in New York are study- 
ing law in other states, notably, Harvard and Yale 
Law Schools, both of which draw a very large pro 
portion of their attendance from this state. In one 
law school alone in this Metropolitan district there 
are now enrolled over 1,500 students in the first 
year law class alone. 

Figures presented by the Carnegie Foundation 
tell the same story. They show an increase in the 
number of law students in this country, from 24,503 
to 45,301, in the period of six years from 1920 to 
1926. This is an increase of over 80%. During 
this same period of years the population increased 
only 10%. Prof. Horack, the adviser to the Council 
of Legal Education, states: “There are today 
about 50,000 persons studying law.” I am person- 
ally convinced that the total number of prospec- 
tive New York lawyers now engaged in studying 
in this and the neighboring states is at least 15,000. 
As a matter of fact, in New York City, as of June. 
1928, there were registered in six law schools far 
more than 10,000 students, as compared with 6,000 
in 1923 and 2,700 in 1916. The recent report of the 
Supreme Court, Appellate Division, First Depart- 
ment, summarizing the work done by it during the 
vear 1928, shows that there were admitted to the 
Bar in that one Department, covering Manhattan 
and the Bronx alone, in one year, 1,020 men and 
fiftv-six women, total 1,076. These figures are 
nothing short of amazing. 

Another circumstance of interest as well as of 
significance is that the schools with the higher 
standards are numerically weaker than those with 
the minimum requirements. The unfortunate ten 
dency, in other words, is to rush to the school 
whose requirements are the minimum, although 
another side of this picture is the constant com- 















plaint that it is extremely difficult to secure admis- 
sion to certain schools of high standing. 

The counsel for the petitioners in the ambu 
lance-chasing investigation in the First Department 
referred to the radical error in “a system whic! 
permits mushroom law schools to turn out half- 
baked lawyers by the thousands each year.” 

Careful attention must therefore be given t 
the conditions prevailing in the law schools. Ar: 
they over-commercialized? Are their standards 
sufficiently high? Do they propound the correct 
ideals? Are their students thoroughly trained? Is 
their growth too rapid to be sound? Is their aim 
too exclusively confined to pushing their graduates 
through the Bar examinations? 

The law schools are turning out the young 
lawyers more rapidly even than Henry Ford turned 
out the old model of the “Tin Lizzie.” Lawyers 
are shooting forth as speedily as m« 
the heaven on a clear July night. Too many « 
them are utterly lacking in the background of cul 
ture, ethics and education, which today is impera 
tive for any real success at the Bar, by which |] 
mean, obtaining the respect of one’s fellow-mem 
bers in the profession and on the bench 

This over-bloated Bar condition, with its bli 
and sordid ugliness; the many lawyers withou 
chance from admission; this unbalanced hand-to- 
mouth, over-commercialized state of things—calls 
for a remedy. It surely should not be forever the 
condition of the Bar, which we all love or at least 
should love. The profession must assume a more 
worthy place in the sun. Vigorous and genuine 
reforms must be pressed. “You can’t fill pails,” as 
Galsworthy says, “with a teaspoon.” 

In order to bring about these reforms it is 
necessary for us to rid ourselves of what Dean 
Pound calls the pioneer point of view. The cry, 
“let them all in,” “let them all over the bar,” the 


teors across 


ght 
t 


a 


“poor boys” slogan, the leit motif of the worthy and 
honest young man without money—these must be 


looked at from the right angle. Every lawyer 
should be qualified to render the proper kind of 
service not only to his clients but to the commu- 
nity. Mr. Nims has aptly said: “This is a coun 
try of equal opportunity, and desirable and nec- 
essary as it is that every lawyer should be fully 
educated and trained for his work, our principles 
of democracy make the problem of procuring and 
training men for the Bar one of almost colossal 
proportions. The preserving of this democratic 
principle has saddled the profession with one of 
its greatest handicaps.” In order to believe in the 
principles of democracy, it is not necessary, how 


ever, to practice a cult of incompetence. No mat ° 
ter how high the standards are placed, ,yyoung 
men of ability, character and perseverance will find \ 
it easy to comply with them. The problem must 


be looked at, moreover, from the standpoint of the 
community as well as from that of the young mar 
There will be less barratry and more barristers if 
better standards are set—more real lawyers and less 
greedy leeches. 

There is a right, moreover, to invoke a remedy 


The highest court of Massachusetts. speaking 


through Mr. Chief Justice Rugg, one of the great 
est of living jurists, recently declared, in the Be 
ageron case, that “the right of any person to engag' 





in the practice of the law is slight 













































































































the n¢ { protecting the public against the 
and, one might add, the unethical. 





concrete suggestions can be ad- 
regard to remedy? The fixation of 
jards for admission to the Bar and for admis- 


to a particular law school are two entirely 
ent mz as Judge Hiscock has very aptly 
ed out \. law school has a perfect right to 
y stan s that it desires to, for no man is 
elled t nd it unless he wants to. When 


comes to the matter of admission to the Bar, 








d rht to be fixed as high as they 

mably can without so affronting common judg- 

it that adr ion will become a subject for legis- 

ve action rather than for the Court of Appeals. 

standards fixed recently by the Court of Ap- 

ls in a general way are reasonable and satisfac- 

but I venture to suggest a number of concrete 
incation 

l. Asa requisite for entrance into any law 

chool beginr with September, 1929, the Court 

\ppeals will require evidence of the satisfactory 

pletion of two years of college study or its 

valent. We should favor a close definition of 

rule so as to require genuine college work done 

e colleg ler academic auspices so that the 

cultural values may be attained. In course 

ne, though not at present, it may be desirable 

require a lege degree or its equivalent. In- 

lividual law schools, of course, may go much fur- 

They might not only require a college 


tivalent, but go so far even “as to 
to a carefully selected group who 


believed ft qualified to do thoroughly satis- 
tory work.’ : 
2. There uuld be a strict examination into 
characte kground and environment of ap- 
ints f i ssion to the law schools before 
eir admissi which should be conducted by a 
msible c ttee of the faculty, accountable 
the admitting court. Especial consideration 
uld be given to the tragic condition in which 
ften the ung man now finds himself, who, 
ter years of arduous preparation for the Bar, is 
mately disqualified on ‘grounds which might 
e been 1 out to him at the beginning and 
s have s years of labor. Hard and fast 
tandards, elimi: iting al possibility of social or 
il discrin ought to be made clear and 
nite so that student at the beginning, rather 
in at the end, of his studies knows precisely what 
are ; 
3. There should be a rigid limitation of the 


er of students permited in any one class in 
“hegira to the Bar” would be 
eby lessene 1s well as standards of teaching 
too large, the law course 
into a mere phonographic oper- 


on the part of the teacher. Indeed, the 
argument in support of the case method of 


truction is that the teacher may encourage inde- 


lent thought by the students and employ the 
ratic proces But this becomes impossible 
ere the class« re so enormous as to force the 
her to lecture most of the time. Smaller and 
scl s, rather than inferior and larger 
ls, are needed. Mv own experience is that the 
side limit ne class should be 100 to 125 
lents 
+_| Every law school, as part of its faculty, 


st four teachers devoting their 
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entire time to the school, with no practice affilia- 
tions. It is all very well to have distinguished 
names on the law faculty. But the experience of 
eighteen years of teaching has taught me that the 
serious work of the school, particularly along re- 
search lines, must be performed by men who devote 
their lives to law teaching and study. 

5. The examinations for admission to the Bar 
should be both written and oral. Mr. Presiding 
Justice Dowling of the First Department has been 
advocating an oral examination of the candidates 
by the State Board of Law Examiners for the past 
two and one-half years. I heartily approve this sug- 
gestion, but I do not understand that the Presiding 
Justice favors the abolition of the written examina- 
tion. The written examination should not be abol- 
ished or curtailed, but should be supplemented by 
an extended oral examination, much in the manner 
that applicants for teaching position in the city 
schools are examined. My experience is that one 
can size up law students better from oral quizzing 
than from written examinations alone. When both 
are combined the best results are obtained. 

6. The Committee on Character and Fitness 
of the admitting court should be aided by the 
public press so that fuller information may be obtained 
concerning applicants for admission. Each news- 
paper should make it a practice to devote space, 
on the occasions when students come before the 
Committee, to printing their names and addresses 
so that the public may communicate with the Com- 
mittee and give its members any information which 
may be helpful. 

It is impossible to over-estimate the importance 
of improving the Bar by improving the admission 
standards in this manner. The subject is a vital 
one because an over-crowded and uneducated Bar 
tends to be a weak Bar, a cowardly Bar, and too 
often a crooked Bar. 

Of course, the English system, in many re- 
spects, is ideal, but we must be practical, and it is 
too much to hope for this during our lifetimes. 
Under that system each law student before he 
commences his study, is examined by one of the 
Inns of Court. During his three or four years as 
a student he must dine not less than six dozen 
times at one of the Inns, thus giving an opportunity 
to its members to watch his growth and develop- 
ment, and conferring upon him the great advantage 
of meeting and knowing the older lawyers. It has 
recently been pointed out that the average English 
lawyer has behind him three years at a university, 
three years of legal study, and three years of ap- 
prenticeship in a law office. The English system 
of justice is universally conceded to be effective. 
This is largely due, in my opinion, to its superior 
methods of developing lawyers. 

In advancing these suggestions I have not 
overlooked that “as strange and as discomforting 
as it may be, mental ability and cleverness do not 
signify good character.” This is unfortunately 
true. The increase of intellectual standards does 
not necessarily signify an increase in the moral 
standards. Knowledge and character do not nec- 
essarily go hand in hand. The most abominable 
crime of the age was committed by a young college 
graduate who stood at the head of his class and 
who wore the kev which signifies scholarship. 
While education will not make all young lawyers 
conscious of their moral and ethical obligations, to 
deny that better educational methods will help to 
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improve the standards of the Bar is to deny the 
value of education itself, which to my mind is a 
reductio ad absurdum. Of course the law schools 
should place far more emphasis than they do on 
the inculcation of legal ethics. It is alarming to 
find that so large a number of the schools fail even 
to give a course in this vital topic, though the law 
examiners propound questions upon it at every Bar 
examination. A knowledge of legal ethics is not 
inborn. What wiser lesson, for example, can be 
taught to a young man than the grave error of 
mixing trust funds or funds which he holds as a 
committee or receiver with his personal bank ac- 
count. I have known of case after case where 
young lawyers have erred as the result of ignor- 
ance as much as because their hearts are black. 
Many will say, “but these things should be inborn,” 
to which the answer is, they are inborn in some 
people; in others they are not, and too many of the 
younger men coming to our Bar are unfortunately 
lacking in the background and environment which 
carries with it an intuitive insight into the finer 
points of sound ethics. 

The law school also might well lay more em- 
phasis on law as an aspect of economic and social 
organization. Dean Stone, now a Justice of the 
Supreme Court of the United States, stated in 1923 
that the law schools “have failed to recognize as 
clearly as we might that law is nothing more than 
a form of social control intimately related to those 
social functions which are the subject matter of 
economics and the social sciences generally.” Some 
genuine attempt, therefore, should be made to teach 
the law student the business, social, economic and 
ethical relations of the lawyer and to give him 
at least elementary instruction in the philosophy 
of the law. The duty of the law schools should be 
to make of the student more than a mefe technical 
legal reasoner along technical legalistic lines. The 
schools should emphasize that the law is a progres- 
sive and developing science which must be studied 
in connection with the other sciences, and in par- 
ticular philosophy, sociology, ethics and political 
economy, because these sciences have an inspiring 
and profound significance to one who realizes that 
the law is a mirror of progressing life, and not an 
unchanging parcel of words graven on tablets of 
stone. For, as Woodrow Wilson well said, “Where 
life changes, law changes—changes under the im- 
pulse and fingering of life itself.” To state it 
tersely, therefore, the law schools, to do their full 
duty, must take account of science and philosophy, 
of human culture, as well as of the mere decisions 
of cases. 

There are some who will urge that this is an 
ambitious program. It is not at all ambitious in 
the light of current developments. We must, after 
all, grow more civilized and realize that, as times 
changes, methods must change. As Mr. Justice 
Holmes has said, “For most of the things that 
properly can be called evils in the present state 
of the law I think the main remedy, as for the evils 
of public opinion, is for us to grow more civilized.” 
It may even be that the time will come when we 
will have a graded Bar, permitting one who is ad- 
mitted to practice only under a restricted license 
for five years in courts of lesser jurisdiction, and 
being admitted to full practice only after super- 
vision and scrutiny of his labors during this period. 
While IT would not wish to be understood as pres- 













































ently advocating this, it may become necessary in 
order to preserve the splendid past of the profession, 
Edna Millay says: 


“What from the splendid dead 

We have inherited— 

Furrows sweet to the grain, and the weed subdued— 

See now the slug and the mildew plunder. 

Evil does overwhelm 

The larkspur and the corn; 

We have seen them go under.” 

1. “Justice Denied in Massachusetts,” by Edna St. Vincent 

Millay, in The Buck in the Snow and Other Poems, pp. 32-3. 





This must not happen in the case of the law 
and of the legal profession. 

A few words in conclusion. We are living in 
an age of tumult and unusual change. We are 
stepping far out of the Nineteenth Century into the 
fuller life of the Twentieth. Every human insti 
tution is being tested and must justify itself in the 
face of an enlightened and critical community. The 
rule of reason is being applied fearlessly. The law, 
of course, is not exempt from such inquiry and 
challenge. It is not perfect. Indeed, it cannot be 
perfect. No human institution is or ever can hope 
to be. We should, however, be interested in seek 
ing to approach a more lofty ideal. To achieve 
this we must appeal to the young. Youth alone 
can bring about substantial betterment, for the 
span of human life is short. Those of us whos 
faces are turned toward the twilight must be 
brought to realize the grave necessity of this ap- 
peal to Youth, since upon their attainments and 
achievements the future of our entire legal and 
judicial process depends. 

Our aim, therefore, should be to cause these 
many young lawyers and law students to realize 
the great calling they are about to follow; that it 
is one of the noblest fields for human endeavor; 
that they must carry on the torch when the time 
comes for us to relinquish it; that they musi live 
and act “in the grand manner;” that they are a 
segment of a vast array dating back through the 
rolling centuries; that they are the emissaries of 
human freedom and of private rights; that to them 
comes a heritage which cannot be purchased and 
which, indeed, is beyond all price; that they must 
comprehend that Justice is not blind in fact, but 
simply blind to class distinctions as well as to all 
considerations of power, race, religion, wealth and 
politics; that they must conform to the matrix into 
which the high standards of our great profession 
have been molded for untold years; that each must 
hold high and cherish the basic hereditary pro- 
fessional duties of honesty, fidelity, scholarship, 
courtesy and good will; that each must remember 
the whole woof and fabric of the great common 
law of England and this country depend not onl) 
on the Bench, not only on the Bar in general, but 
upon himself, his words and his acts. 

If we can teach this lesson successfully—and 
to it we should dedicate our utmost endeavors— 
the future of our Bar may be viewed with equa 
nimity. If this lesson cannot be taught, we of the 
Bar will not escape the rapier thrust and the keen 
foil of challenge and criticism which today test th« 
mettle of every institution. And rightly so, too, for 
only through criticism can one attain improvement 
and only through improvement can man hope t 
reach better things. We of the Bar should there- 
fore welcome criticism, not deride it. 
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joined the faculty of the Harvard Law School and 
intended to devote himself to teaching law. He 
was a man whose training and tastes were such 
that, like many other distinguished Massachusetts 
judges, the idea of entering a political contest for a 
seat upon the bench would not have been consid- 
ered for a moment. An elective system would have 
excluded him from the bench and have prevented 
the public from receiving the benefit of his serv- 
ice. Fortunately, Massachusetts has always stood 
by the great principle of the twenty-ninth article 
of her bill of rights and consequently has been able 
to contribute Judge Holmes to the nation. 

“Few of us realize that this man, who is still 
in active service at eighty-eight, was seriously 
wounded four or five times during the Civil War, 
returning to service again each time as soon as he 
was able to get about. A short time ago, a letter 
from his father, Dr. Oliver Wendell Holmes, was 
discovered which was printed in the Harvard 














































Alumni Bulletin for December 22, 1927, and from 
which the following extracts are taken. This letter 
was written to Mr. Frederick S. Cozzens of New 
York, by Judge Holmes’ father, Dr. Oliver Wendell 
Holmes. It was dated, ‘May 24, 1863,’ and was 
written after the publication in the Atlantic Month- 
ly of Dr. Holmes’ account, ‘My Hunt After the 
Captain,’ and soon after the young soldier had been 
wounded at Fredericksburg. 


““My dear Cozzens: 

“‘T thank you, too, for your pleasant words 
about my boy, ‘The Captain,’ of my Atlantic nar- 
rative. He has had singular escapes to be sure. 
Five times hit. 1. Knocked down at Ball’s Bluff 
by spent ball in the stomach. 2, Shot through 
heart, in directly over heart, out over right nipple. 
3d. At Antietam through neck, within an inch or 
so of middle line; 4th at Fredericksburg, the other 
day, his knapsack supporter knocked to pieces, as he 
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lay in front of a battery. Sth at next discharg: 
but one, a bullet from a spherical case buried in hi 
heel bone, from the outer side. This last wound 
will keep him quiet for a while, but probably not 
leave any permanent lameness. He lies on a couch 
and receives lots of pretty company, is very jolly 
and does not seem to think much about his past 
exposures. Wounds of the bone are slow affairs 
and the war may have changed its aspect before 
he is on his foot again. I don’t think he values 
himself so much for his military adventures, thoug] 
he has really been brave and faithful, as (illegible 
powers and tastes which he is having a chance t 
cultivate just now. Perhaps you would like 
photograph of the ‘Boy’ (At 22 standing six feet 
and over in his military shoes) at any rate I will 
send you one. 

: “*Very sincerely yours, 


“‘OWH.’” 


EAST MEETS WEST IN SPITE OF KIPLING 


HEN Rudyard Kipling said that “East is 

East, and West is West, and never the twain 

shall meet,” he proved conclusively that he 
was no lawyer. For as a lawyer he would have had 
occasion, now and again, to peruse the reports 
of the Judicial Committee of the Privy Council, 
and even a cursory glance at them would have 
shown that before the Privy Council, at least, east 
and west met frequently. 

As an illustration of a little East-West ren- 
dezvous, take a case from Singapore in which the 
Privy Council was called upon to settle a dispute 
over a deed or gift. It came up from a decision 
of the Supreme Court of the Straits Settlements: 
Inche Nonah binte Mohamed Tahir v. Shaik Allie bin 
Omar bin Abdullah Bahashuan, 140 Law Times 
Reports, 121. (Names possibly abbreviated for 
lack of space.) 

The appellant—let us call her Mrs. Tahir— 
was a Malay woman, of great age, and wholly illit- 
erate. She owned certain leasehold properties in 
the city of Singapore. The respondent, who gloried 
in the aforementioned name of Shaik Allie bin 
Omar bin Abdullah Bahashuan, was an Arab, and 
the appellant’s nephew, though how a Malay woman 
acquired an Arab nephew is not explained. Shaik 
Allie bin Omar (in part) came to Singapore when 
he was twenty-three years old, wholly penniless. 
His good Aunt Inche started him in business, and 
he soon married. In a few years he had pros- 
pered so well that he divorced his wife and married 
a better one. After a while, when the old woman 
became too infirm to move about, nephew Allie 
took over the management of her property, and col- 
lected the rents for her. Aunty Inche was too 
weak to leave the house, and seldom saw any 
friends or relatives except her Arabian relative, 
who lived in a house connecting with hers, and who 
visited her daily. Evidently as a result of these 


daily visits, Aunty Inche, who, by this time was no 
longer quite bright, suddenly deeded almost all het 
property to her helpful nephew, leaving herself with 
a gross income of about $30 a year. 

This deed of gift she later sued to have set 
aside, upon the presumption of undue Arabian in 
fluence. Old Inche Noriah binte Mohamed took 
the stand in her own behalf, but her testimony was 
disregarded by mutual consent, her mind being at 
that time so feeble as to render her evidence quite 
valueless. It was proved, however, that she had 
had counsel, but it seems counsel did not know she 
was parting with practically all of her property and 
as the Judicial Committee put it, “he certainly does 
not seem to have brought home to her mind the 
consequences to herself of what she was doing, or 
the fact that she could more prudently, and equally 
effectively, have benefited the donee without un- 
due risk to herself by retaining the property in 
her own possession during her life and bestowing 
it upon him by her will.” 

The trial court gave judgment in her favor 
setting aside the deed of gift. This was reversed 
on appeal to the local Supreme Court, whereupon 
the appellant appealed to His Majesty in Council 
The Privy Council, after due consideration, restored 
the judgment of the trial judge, setting aside th« 
deed, and charged Shaik Allie bin Omar with al 
the costs of the trial and the two appeals. 

There is, of course, no reason whatever fot 
relating all these details of the case here, except 
that they should serve as a solemn warning to an) 
illiterate old Malay woman who may happen t 
read this. Although Aunty Inche finally recovere 
her property, the next one may not be so fortunate 

Another little encounter, perhaps even mor 
interesting, was between Africa and Europe, in th¢ 
British Protectorate of Sierra Leone. The case 11 


volved questions of professional ethics and 
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entered an order striking him from the roll of at- 
torneys of the Protectorate. 

Appeal to the Judicial Committee of the Privy 
Council brought no solace. That body, per Lord 
Warrington, concurred in the conclusion reached 
by the Sierra Leone Chief Justice and humbly ad- 
vised His Majesty that the appeal ought to be 
dismissed. It even quoted with approval expression 
of the Chief Justice that “It is a startling proposi- 
tion and one which I cannot for a moment assent 
to, that people holding the peculiar views which 
Mr. Macauley apparently does hold with regard to 
the relation or otherwise of solicitor and client 
should be allowed to run loose especially in such 
‘an Alsatia’ as the Sierra Leone Protectorate 
without being answerable to any authority for their 
professional conduct.” And it added this comment 
of policy on its own account: 

“Their Lordships appreciate the necessity in a country so 
described of inducing the inhabitants to resort to the courts 
for the settlement of their disputes rather than to the possibly 
more familiar means of personal violence. For this purpose 
it is essential that the people should be brought to feel the 
greatest respect not only for the impartiality and independence 
of the tribunals, but for the honesty and fairness of those who 
practise before them. To use the Chief Justice’s words, the 
circumstances disclose ‘a disgraceful combination of rapacity 
and dishonesty,’ and their Lordships feel that if they were to 
recommend a mitigation of the sentence in this case, they 
would be dealing a serious blow at the authority of the judge 
entrusted by law with the discipline of the Profession in the 
colony.” 

So professional ethics were vindicated, but 
what of Pa Kaini? He won in the lower court, but 
the intruder Macarthy appealed, and the appeal is 
pending. Fortunately he is back in the hands of 
his original counsel. He is apparently still out all 
the extra pounds he paid to his exploiter, but he 
is compensated somewhat by the latter’s disbar- 
ment—if he knows what that means. 

The moral is of course plain to everybody: 
Why read Joseph Conrad and Rudyard Kipling 
when the reports of the decisions of the Judicial 
Committee of the Privy Council are available? 





The Restatement and Local Variations 


“No restatement of the law in forty-eight jurisdictions 
could fail to disagree with the local courts of various juris- 
dictions in at least some particulars. This variation might 
be caused either by local statutes changing the common 
law, or by the fact that courts in different jurisdictions had 
reached di iy results on the same problem. 

“A ver important question then arises, as to what 
extent does ‘the local law of any jurisdiction differ from the 
restatement? Another question arises: assuming that the 
local court of last resort desires to follow the restatement, 
as it undoubtedly would be inclined to do, can it do so, 
either on account of its own previous adverse decisions or 
on account of the statutes? 

“It is believed that the differences between the local 
law and the restatement may be easily magnified. Un- 
doubtedly differences exist, but the number of them is 
likely to prove comparatively small. It becomes exceed- 
ingly desirable to know what differences do necessarily 
exist. 

“It would seem to be one of the functions of the 
modern law school to assist in the investigation of such a 
problem as this. Such an effort requires first of all a fairly 
considerable library, but most of all, it requires an interest 
in the problems of the law and a devoted spirit. The Col- 
lege of Law hopes to be able to cooperate in any way it 
may be called upon to do by the State Bar Association in 
creating an interest in the restatement of the law, an under- 
standing of its purposes, and in working out the details of 
the local law to the extent that they may differ from the 
restatement.”—Kentucky Law Journal. 
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NEW METHODS OF APPROACH 

Nothing better illustrates the new meth- 
ods of approach to the solution of problems 
in the administration of Justice than the re 
ports of State Judicial Councils which ap- 
pear in this and previous issues of the 
JouRNAL. 

There is a marked absence of reasoning 
from a priori principles and an equally 
marked desire to get the facts as a basis for 
further inference. We might say that the 
profession has acquired a fruitful scientific 
humility. The Councils are content to find 
out by earnest inquiry just what has been 
going on in the courts of all kinds under pres- 
ent conditions before proceeding to decide 
just what changes should be attempted in 
those conditions. Asa result of this course, 
their recommendations have a degree of con- 
vincingness they would never have attained 
in other days, when they would have been 
regarded more or less as reactions of the 
personal characters and philosophies of 
those who made them. Sometimes these 
recommendations of today seem not only 
convincing but almost inevitable. 

All this is, of course, a manifestation in 
the field of action of a spirit which had 
already made itself familiar in the realm of 
legal scholarship. The realization that law 
is a science, and not a mere scholastic exer- 
cise, is what gives life and purpose to such 
an enterprise as the Institute for the Study 
of Law at Johns Hopkins University and 
to undertakings at Yale and other institu- 
tions of learning. No matter what their 











specifically declared ends may be, the com 
mon factor is this new method of ap 
proach. The consequences both in the field 
of scholarship and in that of actual adminis 
tration should be important. 


CONCERNING THE JOURNAL 

Members of the Association may be 
interested in certain plans for making th: 
JOURNAL more attractive to its readers. In the 
first place, the size of the average issue has 
been increased from seventy-two to eight) 
pages, thus giving an opportunity to print 
more material. This additional space is, in 
the main, to be devoted to the Department 
of Current Events, the Department of Let 
ters of Interest to the Profession, to News 
of State and Local Bar Associations, and 
to publication of more illustrations thar 
heretofore. 

The character of the JouRNAL will, of! 
course, remain the same and the effort will 
be continued to give its readers a selection 
of articles that will keep them informed of 
the principal movements in the field oi 
scholarship, judicial administration and 
lcgal organization. But it is believed that 
improvements which the membership will 
generally approve may be made in the direc 
tions just indicated. 

Brief letters on matters of immediate 
legal interest—or longer ones if the subject 
justifies—will be welcomed from our read 
ers. Heretofore lack of space has caused us 
to limit rather strictly the number of such 
communications published, but with the 
increased size of the JouRNAL this difficulty 
will be, in part at least, removed. The assis 
tance of Secretaries of the State Bar Asso 
ciations is particularly asked in making the 
department devoted to their activities a 
clearing house for information as to what 
is being done all over the country to improve 
the administration of justice. There is als 
need for a report of the significant events 
in the activities of the local Bar Associations 
and of the various Associations of Judges 
and Prosecuting Attorneys in the various 
states. 

The increase in the space devoted to th 
Department of Current Events to about 
seven pages will permit the publication o 
more news of special interest to the Bar 
There will be no attempt to duplicate lega 
news items carried by Press Associations 
and hence presumably well known to ou 
readers. But there is a large amount of 
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gal ne special character which does the use of legal materials. It is believed 
t ach is circulation and this will that such a record of studies will serve to 
C s lar as possible to make the make them available to a greater number, 
re attractive and will help prevent duplication and over- 

lapping of work in the future. 
ISTII SENDS OUT QUESTION- “A questionnaire has been sent to fac- 
NAIRE ulties of the law schools, to faculties in eco- 
We easure in publishing the fol- nomics, political science, sociology and psy- 
ing at the request of the Insti- chology of the universities in the Associa 
t¢ tion of American Universities, as well as to 
‘The titute for the Study of Law organized research bureaus, foundations and 
t the ] opkins University is prepar- commissions. Those who have not received 
s with to publishing, a survey of this questionnaire and are doing work which 
stur | research in or related to law they believe should be included in this sur- 
in ss or completed in 1928. The vey are requested to write to the Institute 
erm ‘re law’ is to be interpreted in for the Study of Law of their work, and to 
s br ise, so as to include all suggest names of others whose work they 
tudies. ngs, or investigations large or believe should be included. As the report is 
1] | ject of this survey is to pre to be completed in June an early reply is 
ta of the work of all groups meeded. Address: The Institute for the 
hose e concerned directly or in- Study of Law, The Johns Hopkins Univer 
ect phase of law or involve sity, Baltimore, Md.” 
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REVIEW OF RECENT SUPREME COURT DECISIONS 





Right of State to Forbid Public Service Corporation to Withdraw Service in Part of State 
—Determination of Nonmineral Character of Lands Granted to State—Effect of 
Temporary Injunction on Question of Contempt for Disobeying State Commis 


sion’s Order—Carrier’s Liability for 


Agent’s Fraud—National Bankruptcy 


Act and State Insolvency Statute—When Corpus of Trust Created Before 
Imposition of Estate Tax Must Be Included in Gross Estate for 
Determination of Net Estate Taxable 


By EpcAar Bronson ToOLMAN* 


Public Lands — Determination of Non- Mineral 
Character 

Under a statute which grants to a state certain sections 
of land, if not mineral in character, and which does not 
require an administrative officer in the Land Department 
to issue a patent therefor on application of the grantee, 
such officer has no power to determine generally the 
validity of the title of a subsequent claimant thereto, with- 
out determining as a fact the non-mineral character at the 
time of the original survey. 

West v. Standard Oil Co., 
Rep. Vol. 49, p. 138. 

This suit was brought by the Standard Oil Com- 
pany to enjoin the Secretary of the Interior from con- 
tinuing proceedings in the local land office in California 
to determine whether certain lands were non-mineral 
when the survey of them was accepted. The lands in- 
volved were in Elk Hills, California, in a section which, 
if not mineral or otherwise disposed of, was granted 
by Congress to the state in aid of public schools. The 
company here claimed its title under patents issued 
by the state in 1910 and mesne conveyances. 

The proceedings sought to be enjoined were based 
on a charge that the lands were known to be mineral 
in character in 1903 when the survey was approved. 
If so, the title did not pass, because Congress excluded 
mineral land. 

The statute did not make provision for determin- 
ing what land was excluded. The issue of no patents 
or equivalent evidence of title in the state was provided 
for, and no patent or other evidence of title has been 
issued by the Secretary cf the Interior. The oil com- 
pany here contended that before the institution of pro- 
ceedings here involved the non-mineral character of 
the land had been finally established by the Department, 
and that it hereby lost jurisdiction so that this pro- 
ceeding should be stopped 

Certiorari was granted to review a decree allow- 
ing an injunction as prayed, and thereupon the decision 
was reversed in an opinion delivered by Mr. JusTIcE 
BRANDFIS. 

In reviewing the facts he first outlined the history 
of events leading up to the alleged final determination 
by Secretary Fall on June 9, 1921. The land had been 
originally returned as mineral in 1903. But various 
conflicting rulings relating to it were made subse- 
quently. The decisive question in the case here was 
whether the said order of Secretary Fall involved a 
determination of the fact of the known mineral char- 


Adv. Op. 149; Sup. Ct 
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acter of the land at the time of the approval of the 
survey of January, 1903. 

The trial court had found among its findings that 
Secretary Fall had “dismissed the proceedings after a 
consideration of the law and the facts’’; “that the order 
of dismissal was a judicial determination of 
the known mineral character of the land on January 
26, 1903”’; and that its correctness could not be ques 
tioned “by collateral proceedings, except for fraud.” 

Before considering the evidence in support of 
these findings, the learned Justice reviewed cases bear- 
ing on the effect of administrative determinations say 
ing: 

Ordinarily, where an act granting public lands ex- 
cludes those known to be mineral, the determination of the 
fact whether a particular tract is of that character rests 
with the Secretary of the Interior. . . . If such act 
provides for the issue of a patent, whether it be to pass 
the title or to furnish evidence that it has passed, the 
patent imports that final determination of the non-mineral 
character of the land has been made. The issue of the 
patent terminates the jurisdiction of the Department over 
the land. And in the courts the patent is accepted, 
upon a collateral attack, as affording conclusive evidence 
of the non-mineral character. . . . Similarly, if the 
granting act provides for other action by the Secretary 
equivalent to a patent, such as approval of a list of the 
lands, the approval ends the jurisdiction of the Department, 
Cole v. Washington, and it, likewise, imports that 
the necessary determination has been made. . . . Even 
where the granting act does not require either the issue of 
a patent to the grantee or such equivalent action, the Sec- 
retary may have occasion to make a determination of the 
known mineral character of the land, as when rights ad- 
verse to the grantee are asserted under the mineral, leasing 


or other laws. . . . In such event, the issue of the 
patent, or other instrument evidencing title, likewise im- 
ports that the determination has been made. . . . For, 


in every such case, the determination of the mineral char 
acter is a prerequisite to the authority exercised in the 
performance of a duty imposed. 

An examination of the evidence then disclosed 
that a determination of the fact of the known char- 
acter of the land in 1903 had not been made by Sec- 
retary Fall, but that he had dismissed the proceeding 
on the supposition that a rule of law made that fact 
of no legal significance. Although the order of dis- 
missal itself embodied no statement as to the reason 
for dismissal, the stipulated facts contained the fol- 
lowing : 

“It was the contention of the transferees from the 
State, with which contention Assistant Secretary Finney 
disagreed at the hearing that it could serve no purpose to 
take evidence in the local land office to determine the 


question whether or not said section or the lands adjacent 
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Public Utilities—Rate Regulation 
The federal Constitution does not prohibit a state from 


bidding a public service corporation to withdraw its serv- 
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ice in part of the state where it continues to do business 
in other parts. 

The burden of proving a rate confiscatory rests on a 
public service corporation, and a rate based upon the book 
value of its properties placed thereon by such corporation 
will not be increased in the absence of clear and convinc- 
ing proof of a higher value. Such corporation may not 
make its rate confiscatory by reducing its earnings by a 
contract unduly favorable to a subsidiary; and where the 
facts justify it 50% of the earnings of such subsidiary may 
be included in determining the income of the parent com- 
pany from properties constituting the rate base. 

Such corporation may not invoke the action of a state 
authority and subsequently, when dissatisfied with the 
action taken, assail the state or federal constitutional powers 
of such authorities. 

United Fuel Gas Co. v. Railroad Commission, 
Op. 104; Sup. Ct. Rep. vol. 49, p. 150. 

The United Fuel Gas Company, a West Virginia 
corporation, and the Warfield Natural Gas Company, 
a Kentucky corporation, appealed to the Supreme 
Court on direct appeal from a final decree of a federal 
district court sitting in Kentucky. The latter had de 
nied an injunction restraining the Railroad Commis 
sion of Kentucky, appellee, from establishing a con 
rate for the natural 
cities in Kentucky or in the alternative from preventing 
the companies from discontinuing service in such cities 

The West Virginia corporation has gas fields prin 
cipally in West Virginia and sells gas in that state and 
also in Ohio and Kentucky. The business in West 
Virginia included wholesale business not subject to 
regulation at the present time. Franchises in Ken- 
tucky expired in 1918, but the corporation continued 
to render service in the Kentucky cities until 1923 
At that time it organized the appellant Kentucky cor 
poration, whose stock it owns; conveyed to the latter 
its rights; and purported to withdraw from business 
in Kentucky. This subsidiary distributed gas there 
after its organization. 

Prior to the organization of the subsidiary corpo- 
ration the Kentucky Commission had ordered a re- 
duction of rates to 80 per cent of the former rate of 
40 cents per 1,000 cubic feet, less 5 cents for prompt 
payment. When it had been organized the subsidiary 
filed a schedule with a rate of 45 cents per 1,000 cubic 
feet, less 5 cents for prompt payment in the cities in 
question. It asked the commission to fix this as a fair 
rate or else to permit it to withdraw from the cities 
involved. After a hearing the commission denied the 
application and construed its prior order as fixing a 
28 cent rate, i. e., 80% of 35 cents. 

Relief was then sought in the federal court. It 
construed the order as fixing a 32 cent rate. This it 
upheld and enjoined the commission from fixing any 
lower rate. 

The companies appealed, basing their appeal on 
the following contentions: (1) the rate fixed violates 
the Fourteenth Amendment, because it is confiscatory 
and because the findings of the commission did not 
support the order which is not subject to judicial 
review under the state statutes; (2) the order is invalid 
because it requires the companies to continue service 
in violation of the state constitution; (3) the order is 
invalid because the commission was not constitutionally 
created, for the reason that the act creating it violates 
a provision of the state constitution providing that no 
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legislative act shall relate to more than one subject, to 
be expressed in its title; (4) the statute subjecting the 
corporations to the commission’s jurisdiction after the 
expiration of its franchise and requiring continuance 
of service, unless the commission permits withdrawal, 
operates as a renewal of the franchise, and is not in 
conformity with the provision of the state constitution 
limiting franchises to twenty years. 

The latter two contentions were rejected in an 
opinion delivered by Mr. Justice STONE, upon an 
analogy to the rule that “one who has invoked action 
by state courts or authorities under state statutes may 
not later, when dissatisfied with the result, assail their 
action on the theory that the statutes under which the 
action was taken offend against the Constitution of the 
United States” 

Upon like principle we think that appellants who have 
procured action by a state commission under a state statute 
may not assail that action in a federal court of equity on 
the ground that that statute, or the one creating the com- 
mission, is void under the state constitution. 

No persuasive force was found in the objection 
to compelling the utilities to continue service, assuming 
the state law granted to the commission the power to 
compel continuance. The effect of the federal Con- 
stitution on this point was stated as follows: 

The primary duty of a public utility is to serve on 
reasonable terms all those who desire hay service it renders. 
This duty does not permit it to pick and choose and to 
serve only those portions of the territory which it finds 
most profitable, leaving the remainder to get along without 
the service which it alone is in a position to give. An 
important purpose of state . we is to prevent such 
discriminations, and if a public service company 
may not refuse to serve a territory where the return is 
reasonable, or even in some circumstances where the re- 
turn is inadequate but that on its total related business is 
sufficient, it goes without saying that it may not 
use its privileged position, in conjunction with the demand 
which it has created, as a weapon to control rates by 
threatening to discontinue that part of its service if it does 
not receive the rate demanded. The powers of the state, 
so far as the federal Constitution is concerned, were not 
exceeded by the action of the commission, in ‘compelling 
appellants to continue their service in the cities named so 
long as they continued to do business in other parts of the 
state, and to there avail of the extraordinary privileges 
extended to public utilities. 

Questions relating to the legality of the creation 
of the commission were briefly disposed of with the 
observation that, in the absence of a showing of irre- 
parable injury they constituted, in themselves, no 
ground for relief. Finally, the confiscatory nature of 
the rate fixed was more fully discussed as constituting 
the decisive issue in the case. 

In arriving at their valuation figure the corpora- 
tions allocated a certain portion of their total proper- 
ties both within and outside of Kentucky as subject 
to regulation by Kentucky. The total properties were 
valued by the commission at a figure approximately 
$37,000,000 lower than the valuation figure assigned 
by the companies. This was reflected in the properties 
on which the rate was based, so that the earnings 
received on the rate fixed were more than $100,000 
less than the earnings to be received on the rate con- 
tended for. 

In determining the valuation of their properties 
the utilities made certain assumptions. With reference 
to those assumptions the learned Justice said: 

In the view which we take, and for present purposes 
only, we likewise make those assumptions without de- 
termining their validity. They are (a) that in the case as 

presented present reproduction value of property used and 





useful in the business, if ascertainable, is to be taken as 
the rate base; (b) that under the circumstances of this 
case it is not enough that the return on appellants’ busi- 
ness as a whole is remunerative but earnings of the prop- 
erty used in or properly allocated to the Kentucky regu 
lated business must be separately considered in ascertaining 
whether the rate is confiscatory; (c) that both proven and 
probable areas of appellants’ gas acreage, whether shown 
to be presently productive or not, if acquired in a prudent 
administration of appellants’ business, are to be included 
in the valuation for rate making purposes; (d) that de- 
preciation and amortization are to be calculated on the 
basis of the present value of the property rather than upon 
the original cost or investment; (e) that, although entitled 
to earn a fair return on the preesnt value of their gas 
leases, the “delay rentals” paid upon them pending drilling 
and development are properly chargeable to operating ex- 
pense. 

The disparity between the two valuation figures 
above described was due largely to a difference of 
opinion as to the value of certain gas rights which 
the corporations had in various lands. In a minor 
degree the profits from gasoline proper to be included 
in the net earnings of the business also affected the 
question of fair return. 

After a brief description of the properties the 
theories of valuation urged by the corporations were 
commented on as follows: 

Appellants do not accept either cost or market value 
as the basis of value of their gas rights. Instead they 
urge that their assembled holdings of gas rights are unique 
in that they cannot be reproduced and that their value 
depends largely upon their peculiar nature and situation. 
They rest their claim to a largely enhanced value over 
book value upon alternative theories supported by two 
classes of expert testimony. 

The first theory involved a determination of the 
volume of gas in the territory, but the methods used 
in this determination were characterized in the evidence 

“difficult and uncertain” as to a large portion of 
the territory. In connection with this calculation testi- 
mony was adduced respecting an unregulated gas mar- 
ket in Pittsburgh, where the gas of the corporations 
here could compete at a price which would _ = 
properties in question a valuation of $32,458,129, 
but slightly less than the valuation fixed by the tod 
pellants. 

The second theory involved a valuation based upon 
what a willing buyer would pay to a willing seller. 
Experts testified as to this. But their testimony and 
that of witnesses testifying as to the valuation based 
on the Pittsbugh market were found to be subject to 
objection. 

Examination of their testimony discloses that these 
estimates were not based on prevailing prices for gas 
leases or on actual sales but, as in the case of the geo- 
logical and engineering experts, upon an estimated or as- 
sumed exhaustible supply of gas available to appellants 
until exhausted, and upon a predictable price for natural 
gas in unregulated markets through a future period of 
about eighteen years. Common characteristics of both 
methods of valuation, therefore, are the estimation on un- 
certain bases of the volume of gas available and of the 
price at which it may be sold through a long future period 

In both methods of valuation, the value of property 
used in a business whose rates are regulated is made to de- 
pend on an assumed earning capacity and the data relied 
on to establish assumed earning capacity are themselves 
essentially speculative—so much so as to form no trust- 
worthy basis for the computation of value. 

The speculative nature of much of the evidence 
and the uncertainty of certain assumptions involved 
were emphasized. 

It is true that a part of appellants’ business is not 
regulated at present, but it does not appear that the ulti- 
mate distribution of their product to consumers in other 
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presented 


respecting the propriety of in- 
earnings the revenue from gasoline was 
1. In disposing of this the process of 


kewise rejected 
<tracting gasoline and the relationship of the appel- 


ts to the extracting company were briefly described. 
rom this it appeared that the process required joint 
se of considerable facilities by both the extracting 


mpany and the gas company, requiring a prorating of 
cpenses. Here the extraction company had been or- 
nized by the gas company, and all its stock trans- 
ed to the latter’s stockholders. The subsidiary pays 
| the parent company % of its gross profit from the 
: gasoline extracted. The evidence showed that the gas 
mpanies had borne a share of the expense on jointly 
sed property excess of the return received from 
gasoline extraction ; that parties dealing at arms length 
1 other cases had agreed on a 50% division of profits. 
appeared further that allowing the gas company 
\% of the net earnings, nevertheless during the years 
rom 1917 to 1922 the extracting company would have 
irned 102% of its capital investment each year, and 
80.40% in 1923. Under these circumstances no ade- 
1ate reason was found for not incfuding 50% of the 
et proceeds from extraction of gasoline in the earn- 
gs of the companies here regulated. 
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Mr. Justice MCREYNOLDs concurred in the result. 
The case was argued by Mr. John W. Davis for 
e appellants and by Mr. John T. Diederich for the 


ypellees. 
Corporation Commissions—Order—Effect of Tem- 
porary Injunction 
Acts done in disregard of an order of a state commis- 
ion, but under protection of a temporary injunction sus- 
ending such order, do not constitute contempt of the com- 





mission and it may not refuse to hear further applications 
until restoration of the status quo the order was entered. 


Lawrence v. St. Lowis-San Francisco Ry. Co., 
Adv. Op. 159; Sup. Ct. Rep. Vol. 49, p. 106. 

The railway company here had obtained an inter- 
locutory injunction restraining the defendants from 
interfering with the removal of the railway’s shops 
from Sapulpa to West Tulsa, Oklahoma. On the 
hearing the district court offered the appellants the op- 
portunity to suspend the interlocutory decree by giv- 
ing a supersedeas bond, but they declined, and the 
decree was enteréd on the railway’s filing a bond for 
$50,000. 

Thereafter the Supreme Court reversed the de- 
cree, holding that the interlocutory injunction had 
been improvidently granted. Meanwhile the railway 
company had proceeded with the removal. Immedi- 
ately upon the reversal the appellants applied to the 
district court to compel restoration of the status quo. 
The court refused to do this, but_directed the railway, 
as a preliminary step in the cause, to apply to the cor- 
poration commission of Oklahoma to dissolve the com- 
mission’s restraining order which the interlocutory de- 
cree had suspended. 

The railway applied to the commission, but the 
commission, on objection of the appellants refused to 
consider the application until the status quo had been 
restored by the railway. Its ruling proceeded upon the 
theory that the acts of the railway in proceeding in 
violation of the commission’s order under protection 
of the interlocutory injunction was contempt of the 
commission and that the commission could properly de- 
mand that the contempt be purged before hearing the 
matter further. 

Thereupon the railway filed a supplemental bill 
setting forth these further facts and the commission’s 
refusal to hear its application until the status quo had 
been restored. The court then granted a permanent 
injunction, and the appellants took a direct appeal to 
the Supreme Court. There the decree was affirmed in 
an opinion delivered by Mr. Justice Branpets. He 
first stated the appellant’s contention that the commis- 
sion’s refusal to hear the application until the railway 
had purged itself of contempt of the commission by 
restoring the status quo did not relieve the railway 
from the necessity of obtaining the commission’s con- 
sent to remove the shops, and then said: 

The contention is unsound. The purpose of the re- 
straining order, issued upon the filing of the bill, had 
been to maintain the status quo. It, therefore, contained 
a clause ordering “that the plaintiff in this case take no 
action toward removing its shops, division point, or 
changing the runs of its trains, until further order of 
this Court.” This clause was omitted from the inter- 
locutory decree. The purpose of the injunction thereby 
granted was not, as in Vanzandt v. Argentine Mining Co. 

: . to maintain the status quo, but to prevent inter- 
ference with the desired change. “The interlocutory 
decree,” as we have said, “set the Railway free to remove 
the shops before the case could be heard on final hearing,” 

. The District Court had, when it issued the injunction, 
jurisdiction of the parties and of the subject matter; 
and it has never relinquished its jurisdiction. It is true 
that this Court has held that the interlocutory decree was 
improvidently granted. But it did not declare that the 
decree was void. . The interlocutory injunction, until 
dissolved by our decision, was in full force and effect. 
The appellants refused to assume the risk attendant upon 
suspending the decree by means of a supersedeas bond. 
The appeal did not operate as a supersedeas. .. . 

Thus, the interlocutory decree relieved the Railway 
from any duty to obey the restraining order of the Com- 


mission Zecause such was its effect, the lower court 
required the Railway to furnish the $50,000 bond. By 
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availing itself of the liberty given to remove the shops 
and division point, the Railway assumed the risk of 
being required to restore them if it should be held that 
the interlocutory injunction was improvidently granted 
ea and also the risk of having to compensate the ap- 
pellants, to the extent of $50,000, for any damages suffered 
by reason of the removal. But it was clear that, upon 
final hearing, the Railway might prove that it was entitled 
to a permanent injunction; and the District Court was 
not obliged to order restitution meanwhile. If it had not, 
when entering the interlocutory decree, required that bond 
be given, no damages could have been recovered on the 
dissolution of the iuncth n. Although it required 
the bond, and this Court held that the interlocutory in- 
junction had been improv idently issued, the District Court 
could, in its discretion, refuse to assess the damages until 
it should, after the final hearing, have determined whether 
the plaintiff was entitled to a permanent injunction. 
It might then refuse to allow recovery of any damages, 
even if the permanent injunction should be denied 
The opinion then stated the advantages resulting 
from the change of shops as disclosed by the affidavits. 
and the hardship entailed in a a of conditions 
and observed that these facts constituted a reasonable 
basis for the failure of the district court to require 
restitution. 
The opinion was concluded as follows: 





We have no occasion to pass upon the constitutionality 
of the state statute. The facts just stated were later set 
forth in the supplemental bill of complaint and by sub- 
mission on motion to dismiss the bill and supplemental bill 
were admitted on the final hearing. Assuming the statute 
to be valid, an order of the Commission denying leave to 
remove would, on these facts, clearly have violated the 


commerce clause. . . . The Commission’s refusal to hear 
the application was tantamount to such an order. The 
Railway was not in contempt. The terms of the re- 


straining order had been superseded by the interlocutory 
injunction. To refuse to hear the application, which the 
District Court had directed the Railway to make, was an 
attempt to inflict punishment for an innocent act. 
The case was argued by Mr. C. B. Hines for the 
appellants and by Mr. C. B. Stuart for the appellee. 


Carriers—Liability for Fraud of Agent 


A carrier is liable to one who pays a draft in reliance 
upon a false statement of its agent, made in the course of 
his employment, even though such statement was made 
solely in furtherance of a scheme by the agent to induce 
payment of the draft which he had forged. 

Gleason v. Seaboard Air Line Ry. Co., Adv. Op. 
121; Sup. Ct. Rep. Vol p. 161 

The agent of the defendant railway company, one 
McDonnell, was under a duty to notify persons en 
gaged in the cotton trade of the arrival of cotton under 
“order notify” bills of lading. Ostensibly acting in 
accordance with this duty he notified the plaintiff of 
the arrival of cotton described in a bill of lading and 
in reliance upon this notice and upon the apparent 
regularity of the documents the plaintiff paid a draft 
for $10,000. Without the notice the plaintiff would 
not have paid the draft. The draft and bill of lading 
had been forged by McDonnell in furtherance of a 
scheme to defraud the plaintiff of the amount of the 
draft. 

The plaintiff brought an action against the rail- 
way company for the deceit of its agent in giving the 
false notice which induced payment of the draft. The 
plaintiff got a verdict and judgment in the district 
court. This the Circuit Court of Appeals reversed upon 
the ground that an employer is not liable for an agent’s 
false statements made solely to effect a fraudulent de- 
sign for his own benefit and not for his employer, or 
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the latter’s business. This was reversed on certiorari 
in an opinion delivered by Mr. JusTIcE STONE. 

The Circuit Court of Appeals relied upon the 
authority of Friedlander v. Texas & Pacific Ry. Co 
There the wrongful act of the agent was the issuance 
of a bill of lading for goods which had om” been re 





ceived. The company was held not liable. There th 
Court said: 

se Nor is the action maintainable on t ground 

of tort. ‘The general rule,’ said Willes, J., in Barwick v 

English Joint Stock Bank, L.R. 2 Ex. 259, 265, ‘is that 


the master is answerable for every such of the 
servant or agent as is committed in the course of the 
service and for the master’s benefit, though no express 
command or privity of the master be proved.’ See also 
Limpus v. London General Omnibus Co., 1 H. & C. 526 
The fraud was in respect to a matter within the scope of 
Easton's employment or out side of it. It was not wi ithin 
it, for bills of lading could only be issued for merchar 
dise delivered; and being without it, the company, which 
derived and could derive no benefit from the unauthorized 
and fraudulent act cannot be made responsible. British 
Mutual Banki ng Co. v. Charnwood Forest Railway Co 
18 Q.B.D. 714.’ 


After noting that the Federal Bills of Lading Act 
has modified the rule announced and followed in the 
Friedlander Case in respect of the issuance of bills of 
lading the Court continued: 

But the above quoted passage from that case, taken 
in conjunction with other references in the opinion to the 
fraudulent conduct of the agent for his own benefit, has 














been regarded as authority for the broader rule applied 
by the court below, and the present case must turn upon 
the sufficiency of the rule thus announced. For there was 
here no want of authority in the agent. His power to 


act for his principal was not contingent upon any act or 
omission of another. From the verdict, we 

that it was his duty unconditionally to answer the inquiry 
of petitioner as to the arrival of the goods, and con- 
cededly, if acting within the scope of his employment, the 
respondent would have been liable, however flagrant the 
agent’s act, had it not been tainted by his selfish motive 

Following an observation that the weight of au- 

thority opposed the limitation imposed on the princi- 
pal’s liability and that cases supposedly contra involved 
expressions merely obiter dicta the opinion continued 
with an exposition of the rationale of vicarious liabil 
ity and its implications as follows: 

And we think that the restriction of the vicarious 
liability of the principal adopted by the court below is 
supported no more by reason than by authority. Un- 
doubtedly formal logic may find something to criticize in 

a rule which fastens on the principal liability for the 


must take it 








acts of his agent, done without the principal’s knowledge 
or consent and to which his own negligence has not con- 
tributed. But few doctrines of the law are more firmly 
established or more in harmony with accepted notions of t 
social policy than that of the liability of the principal 
without fault of his own. . . The tendency of modern 















legislation in employers’ liability and workmen’s compen- 

sation acts and in the Bills of Lading Act cited and of S 

judicial decision as well, has been to enlarge rather than S 

curtail the rule. ¢] 
Granted the validity and general application of the 

rule itself, there would seem to be no more reason for 

creating an exception to it because of the agent’s secret tl 

purpose to benefit himself by his breach of duty than in st 

any other case where his default is actuated by negligence \ 

or sinister motives. In either case the y to him who 

deals with the agent, his relat adore and that of the 

principal to the agent’s wrongful act, and the economic 

consequence of it to the principal in the conduct of whose 

business the wrong was committed, are the same, 
The arguments in favor of creating such an exception 

are equally objections to the rule itself lolmes, The 

Common tes (1882) 231 n. 3. But as we ‘ept and 

apply the rule, despite those objections, we i Ion 

justification for an exception which is inconsistent bot! 

with the rule itself and the underlying policy which has 

created and perpetuated it. We think that the Friedlander 

case should be overruled so far as it supports such an R 
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exception a the judgment of the court of appeals 


was concluded with a disapproval of 


that Sec. 22 of the 


view re Bills of Lading 
t had impliedly approved the supposed rule of the 
edlander case by legislating on the subject and fail- 
express! lish it. It was pointed out that 
22 e1 the principal’s liability where the hill 
ng had ssued without receipt of the goous, 
le here liability was predicated upon a false state- 
rather than wrongful issuance of a bill of lading. 
( nlarging, in a bills of lading act, the 
‘ i agent to issue bills of lading, can 
y be ive dealt by implication with a gen- 
l ru f ty applicable in other classes of trans- 
One hille 7 ] 9 
Mr. Jus SUTHERLAND concurred in the re- 
he case s argued by Mr. Edward Brennan 
the petit by Mr. E. Ormonde Hunter for 
' ndent 
esp ce 


Insolvency Laws—Effect of 
Discharge 

Proceedings in a state court under a state insolvency 
statute intended to discharge the debtor will not preclude 
a judgment creditor from recovering the full amount of 
his judgment out of funds in court in the state proceed- 
ing, even though the creditor did not institute proceedings 
in bankruptcy, where the judgment is so small that bank- 
ruptcy proceedings cannot be brought by the creditor with- 


Bankruptcy—State 





out the aid of other creditors. 
International Shoe Co. v. Pinkus, Adv. Op 132; 
Sup. Ct. Rep. \ 19, p. 108; Am. B. R. (N. S.) 108. 
This ealt with the effect of the Bank- 
tcy Act 1 tate insolvency laws. The plaintiff 
npany obt gment in August, 1925, against 
he insolvent debtor for $463.43. The debtor’s debts 


ere in exce $10,000, his assets less than $3,000. 
was entered the debtor began 
ourt in Arkansas to be adjudged 
appointment of a receiver and for 
it to the state in- 
as prayed, and the 
claims in a stated manner 
who have duly filed their 


The day the idgment 


, 

insoivent, I tne 
, " 

e distributiot1 f his assets pt 


’ ] 
was dec reed 


irsual 
iivency law is 

receiver was 01 1 to pay 
] 


d then “the ms of those 





laims with the ve stipulation, if enough funds are 
your hands t iy the same, and lastly to pay 
y an ums of creditors, or so much as 
e funds pay, all creditors of the same class 
eiving an equal percentage of the funds.” 

After execution had been issued and returned un- 
tisfied the pl ff brought this suit against the in- 
vent and the receiver. This suit was brought upon 

theory tha e state statute had been suspended 

the passage of the federal Bankruptcy Act. But 
e state court of first instance held that it failed to 
tate a cause of tion, and the Supreme Court of 
\rkansas affirt On writ of error this was reversed 
the Supreme rt, three Justices dissenting with- 
t opinion 

The quest nvolved and certain general rules 
re stated by Mr. Justice BuT Ler as follows: 

The quest ther, in the absence of proceedings 
er the | hat was done in the chancery 
irt protects perty in the hands of the receiver 

se I ig t ld by plaintiff in 
ores 

A state is t power to make or enforce any law 
governi k hat im airs the obligation of con- 
racts of xter to persons or property outside its 
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jurisdiction or conflicts with the national 
WE « « « 

The Arkansas statute is an insolvency law. It is so 
designated in its title (Acts of Arkansas, 1897) and in 
the revision. . . . The supreme court of the State treats it 
as such... . It provides for surrender by insolvent of all 
his unexempt property (Sec. 5885) to be liquidated by a 
trustee for the payment of debts under the direction of the 
court. It classifies creditors, prescribes the order of pay- 
ment of their claims and gives preference to those fully 
discharging the debtor in consideration of pro rata distri- 
bution (Sec. 5888). 

The state enactment ‘operates within the field occupied 
by the Bankruptcy Act. The insolvency of Pinkus was 
covered by its provisions. He could have filed a volun- 
tary petition. His application to the state court for the 
appointment of a receiver was an act of bankruptcy, Sec. 
3 (a), U.S.C, Tit. 11, Sec. 21 (a); and, at any time 
within four months thereafter, three or more creditors 
having claims amounting to $500 or over could have filed 
an involuntary petition. Sec. 59 (b) U.S.C., Tit. 11, Sec. 
95 (b). We accept the statement made in the brief sub- 
mitted on behalf of Pinkus that he had been discharged 
in voluntary proceedings within six years prior to the 
filing of the petition in the chancery court. Therefore he 
could not — obtained —- under the Bankruptcy 
Act, Sec. US.C, Tt Sec. 32, and, in proceedings 
under that hee. all his ht. would have been entitled 
to participate in distribution without releasing the insolvent 
as to unpaid balances. 


bankruptcy 


2 


Attention was called next to the paramount power 
of Congress to establish uniform laws relating to bank- 
ruptcy throughout the United States and to the rule 
that the purpose to exclude state laws may be mani- 
fested without express declaration. The implied ex- 
clusion was thought plain here, and the confusion in- 
evitably following a contrary view was emphasized. 


The opinion then continued : 


It is clear that the provisions of the Arkansas law 
governing the distribution of property of insolvents for 
the payment of their debts and providing for their dis- 
charge or that otherwise relate to the subject of bank- 
ruptcies are within the field entered by when 
it passed the Bankruptcy Act, and therefore such provisions 
must be held to have been superseded. In Boese v. King, 
this Court, referring to the effect of the national Act 
upon a state insolvency law similar to the Arkansas statute 
under consideration, said: “Undoubtedly the local statute 
was, from the date of the passage of the Bankrupt Act, 
inoperative in so far as it provided for the discharge of 
the debtor from future liability to creditors who came in 
under the assignment and claimed to participate in the dis- 
tribution of the proceeds of the assigned property. 

The state court had thought the proceeding to be 
of the same effect as an assignment for the benefit of 
creditors. But the unsoundness of this was thought 
plain from the fact that the property was transferred 
not merely for payment of debts as far as it would go, 
but under a decree imposing conditions intended to 
discharge the insolvent. Without giving a full release 
the plaintiff here could not have secured more than a 
fraction of its claim. Furthermore, since the claim 
was for less than $500 the plaintiff could not have 
proceeded alone under the Bankruptcy Act, and all 
other creditors had joined in the state proceeding. 

The fact that the plaintiff was precluded from 
invoking the jurisdiction of a federal bankruptcy court 
without the cooperation of other creditors was empha- 
sized as the element in the case distinguishing it from 
Boese v. King, relied on by the state court. There 
the creditors, being able to proceed under federal law, 
had failed to do so, and after the expiration of the 
time for so doing were held to be precluded from re- 
covering judgment for the full amount of their claims 
against the debtor who had made the assignment. 

The opinion was concluded as follows: 

; As all the proceedings were had under the Arkansas 
insolvency law, we need not decide whether, independently 
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of statute, an assignment for the benefit of creditors on 
the conditions specified in the decree would protect the 
property of the insolvent from seizure to pay the judg- 
ment. And as the passage of the Bankruptcy Act 
superseded the state law, at least insofar as it relates to 
the distribution of property and releases to be given, 
plaintiff in error is entitled to have its judgment paid out 
of the fund in the hands of the receiver. 

Mr. Justice McReynotps, Mr. Justice Bran- 
pe1s, and Mr. Justice SANForD were of opinion that 
the decree of the state court should have been affirmed. 

The case was argued by Mr. J. D. Williamson for 
the plaintiff in error, and by Mr. Lamar Williamson 
for the defendants in error. 

Taxation—Estate Taxes 

The corpus of a trust created before the enactment of 
a statute imposing an estate tax, but not in contemplation 
of death, must be included as part of the gross estate in 
determining the net estate taxable, where the income for 
life and the power to revoke are reserved solely to the de- 
ceased settlor, and on his death the income is to be paid 
to a certain beneficiary. 

But where the income is payable to beneficiaries for 
life and at or after death to the remaindermen, and the 
settlor had no power to modify or alter the trust, except 
jointly with the beneficiary, the corpus is not to be included 
in the gross estate. 

Reinecke vs. Northern Trust Co., Adv. Op. 117; 
Sup. Ct. Rep. Vol. 49, p. 123. 

This controversy involved the taxability of the 
corpus of seven trusts under Sec. 401 and 402 of the 
Revenue Act of 1921. The facts involved make it con 
venient to consider two of the trusts in one class and 
five of them in another. 

Of the two trusts here one was created in 1903 
and one in 1910. Under their terms the income was 
reserved to the settlor for life and on his death it was 
to be paid to a beneficiary until termination provided 
in them. Both reserved to the settlor alone the power 
of revocation, and upon the exercise of such power 
the corpus was to be returned to him. 

In the case of the five trusts all were created 
before enactment of the Act of 1921, but after enact 
ment of the Act of 1918 containing similar provisions 
relating to estate taxes. By the terms of these trusts 
life interests were created terminable at fixed times 
after the death of the settlor, with remainders over on 
termination. The settlor reserved various managerial 
powers together with power “to alter, change or mod- 
ify the trust,” but the exercise of this latter power 
could be exercised only by the settlor and a beneficiary, 
or in one case by the settlor and a majority of the 
beneficiaries. 

It was conceded that none of the trusts had been 
created in contemplation of death. 

The statute, in Sec. 401, imposes a tax “upon the 
net estate” of a decedent. In determining the net es- 
tate, Sec. 402 directs that there shall be included in 
gross estate all property— 

“(c) To the extent of any interest therein of which 
the decedent has at any time made a transfer, or with 
respect to which he has at any time created a trust, in 
contemplation of or intended to take effect in possession 
or enjoyment at or after his death (whether such transfer 
or trust is made or created before or after the passage 
of this Act) oe 

The foregoing facts constituted the case made by 
the executor in a suit to recover a tax assessed and 
collected upon a decedent’s estate, the corpus of the 
trusts having been included in the gross estate. The 
district court, on demurrer, gave judgment for the 
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executor for the amount thus claimed to be due and 
the Circuit Court of Appeals affirmed. The Supreme 
Court then reviewed the case on certiorari and re- 
versed the case as to the two trusts where the uncon 
trolled power of revocation had been reserved, but 
affirmed as to the five trusts, in an opinion delivered 
by Mr. Justice STONE. 

The executor argued that under Nichols v. Cool 
idge, the tax as to the two trusts was unconstitutional, 
because retroactive. This contention was rejected, 
however, upon the ground that the transfer here dif- 
fered because not complete until the death of the set- 
tlor, and therefore not complete until after enactment 
of the statute. Referring to Nicholas v. Coolidge, the 
Court said: 

In that case it was held that the provisions of the 
similar Sec. 402 of the 1918 Act, 40 Stat. 1097, making 
it applicable to trusts created before the passage of the 

act was in conflict with the Fifth Amendment of the 
federal Constitution and void as respects transfers con 
pleted before any such statute was enacted. But in No 


77, Chase National Bank v. United States, ae 

decided this day, the decision is rested on the ground, 
earlier suggested with respect to the Fourteenth Amend 
ment in Saltonstall v. Saltonstall ... that a transfer made 


before the enactment of the statute now in question and 
subject to a power of revocation in the transferor, termit 
able at his death is not complete until his death and hence 
Sec. 402, as applied to it, is not retroactive where his 
death follows the passage of the statute. For that reason 
stated more at length in our opion in Chase National Bank 
v. United States, we hold that the tax was rightly imposed 
on the transfers of the corpus of the two trusts and as to 
them the judgment of the court of appeals should be re 
versed. 

With respect to the five trusts the executor as- 
serted that Sec. 402 by its terms did not impose a tax 
on the transfers made, and that even if it did, since 
they were made prior to the Act of 1921, the provi- 
sion was retroactive and void, corresponding sections 
of the 1918 act notwithstanding. The government's 
argument was twofold: (a) that the reserved power 
to manage and to modify did not terminate until the 
death of the settlor, and that consequently Sec. 402 
was not retroactive as to them; and (b) that disre- 
garding the powers reserved, the remainder interests 
were all taxable under Sec. 402, because “intended to 
take effect in possession or enjoyment at or after” the 
settlor’s death. 

Both contentions urged by the government with 
respect to the five trusts were rejected. The reasons 
for rejecting the first were thus stated: 





If it be assumed that the power to modify the trust 
was broad enough to authorize disposition of the trust 
property among new beneficiaries or to revoke the trusts, 
still it was not one vested in the settlor alone, as were 
the reserved powers in the case of the two trusts. He 
could not effect any change in the beneficial interest in 


the trusts without the consent, in the case of four of the 
trusts, of the person entitled to that interest, and in the 
case of one trust without the consent of a majority of 
those so entitled. Since the power to revoke or alter 
was dependent on the consent of the one entitled to the 
beneficial, and consequently adverse, interest, the trust, 
for all practical purposes, had passed as completely from 
any control by decedent which might inure to his own 
benefit as if the gift had been absolute 

Nor did the reserved powers of management of the 


trusts save to decedent any control over the economic 

benefits or the enjoyment of the property. He would 
. ' ' 

equally have reserved all these powers and others had 





he made himself the trustee, but the transfer would not for 
that reason have been incomplete. The shifting of the 


economic interest in the trust property hich was the 
subject of the tax was thus complete as soon as the 
trust was made. His power to recall the property and 


(Continued on page 25: 
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WASHINGTON JUDICIAL COUNCIL MAKES 





RECOMMENDATIONS 


ishington State Bar Association, 
meeting held at Seattle, went on 
ng the organization of a judicial 
ymmittee was appointed to secure 
a bill authorizing the same. The 

the bill at an extraordinary ses- 
The usefulness of this 

finding and correcting faults in 
yn of justice is indicated by its 
The appointment of com- 
ist the Supreme Court, the estab- 
amendments in 
definition of the 


f 


tribunal, 


11 
ippellate 


lure, and a new 





1e of mat ughter to meet the menace intro- 
ed by the \dern automobile, are among the 
imendat made in the report. 
The Washington Judicial Council consists of 
nembers chief justice and one other jus- 
é f the S eme Court, two Superior Court 
es. two bers of the legislature, and three 
bers of tl ne of whom is a prosecuting 
rney The ties of this council include the 
ey and stt the operation of the judicial 
irtment consideration of suggestions for 
recting the ilts in the administration of jus- 
ind the ge of recommendations for im- 
ement l act creating the council also 
vided tha biennial report should be made 
he gover 1 legislature on the condition of 
ess in tl rts with recommendations as to 
led chan ganization or procedure. The 
ent rep the second of these biennial re- 
rts, and covers the years 1927 and 1928. 
Survey of Judicial Business 
The firs problem covered by the re- 
$ t conc rrangement of the judicial dis- 
ts of the S r courts. In 1927, the legisla- 
e e, feeling t the present arrangement was “in 
umber of es inconvenient and uneconomi- 
| 1,” had t the Judicial Council to make a 
s vey of the rement of the districts, with a 
v to re-d and to make recommenda- 
ns in its bie report 
The C dertook this survey, and found 
t there wa ed great disparity and inequal- 
in the \ of business transacted and in 
e time spent the transaction of the necessary 
iness in tl tus judicial districts. How- 
er, the <« report recommends no re-ar- 
ngement of stricts, but says: 
“The Jud il has considered the results of 
survey a anin n that it is not 
ticable at nt time t ittempt any general 
stricting r courts of the state. It is the 
n e il, however, that this survey estab- 
es beyond aqui that many of the judges from the 
aller « t lable for a substantial part of the 
- to re the congestion in the larger centers 
populati further opinion of the Council 
the present of superior court judges of the 
of Washi sufficient to dispatch the judicial 
ness of the the proper means are afforded to 
editiously transfer judges fr one county to an- 
is the urts requires 
The Wa mn constitution, the report 





that at the request of the gov- 


ernor, it is the duty of any superior court judge 
to hold court in any county. This constitutional 
power, says the report, cannot at present be exer- 
cised by the governor in an efficient manner, be- 
cause there is no reasonable means by which he 
can be apprised of the condition of the judicial 
business in the superior court. The report accord- 
ingly recommends a system of reports, to be trans- 
mitted to the governor: 


“It is the belief of the Council that if the Council is 
authorized to obtain periodical reports from the various 
superior courts concerning the state of business of each 
county, that such information, if transmitted to the gov- 
ernor, would materially expedite judicial business by giv- 
ing to the governor accurate information of existing con- 
ditions, to the end that he could assign judges to duty in 
other counties where relief is necessary. 

“The Council therefore recommends that legislation 
be enacted making it the duty of the various superior 
courts, and all county officers having any connection with 
judicial business, to furnish periodically to the Council full 
information concerning the state of judicial business in the 
respective counties upon request of the chairman of the 
Judicial Council.” 


Changes in Rules of Practice and Procedure 


In 1925, the legislature granted the Washing- 
ton Supreme Court the power to make rules relat- 
ing to pleading, procedure and practice in the 
courts of the state. Pursuant to this power, the 
Supreme Court in 1927 adopted a set of eleven 
rules, in the form which had been recommended by 
the Judicial Council in its first biennial report. 
Now in its second report, the Council calls atten- 
tion to two defects in the rules. 

The first concerns the length of time after the 
service of summons that the deposition of a defend- 
ant can be taken. The Council recommends an 
amendment to subdivision 5 of Rule VIII, provid- 
ing that such deposition shall not be taken until 
the expiration of twenty days after the service of 
summons. The reason for this change is given in 
a letter from the Executive Secretary of the Coun- 
cil, notifying the Supreme Court of its recommen- 
dation : : 


“With references to the recommended change to Sub- 
division 5 of the Rule VIII, it will be observed from a 
reading of the rule in its present form that there is noth- 
ing to prevent the taking of the deposition of a defendant 
immediately upon three days notice after the service of 
process upon him. This does not allow the defendant or 
his counsel sufficient time to properly prepare for the tak- 
ing of the deposition, and the Judicial Council has received 
several complaints of the abuse of the rule in this respect 
with a resulting undue hardship upon the defendant and 
his counsel. 

“Before the Council finally acted upon this proposed 
change the advice of all organized Bar Associations of the 
state was solicited, and it was the opinion of all the Bar 
Associations, who responded, that the rule should be mod- 
ified so as to prevent the taking of the deposition of the 
defendant until the expiration of an arbitrary time limit. 
While there was a variance in opinion as to what this time 
limit should be, the Judicial Council, after a very careful 
consideration of the matter and of the opinion of the 
various Bar Associations who responded to our inquiry, 
has decided that the time fixed in the proposed change 
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is fair to the defendant and still will not unduly hamper the 
operation of the rule.” 

The Council’s recommendation as to adding 
the amendment to the rule was adopted by the 
Supreme Court Nov. 22, 1928, says the report. 

The second recommendation of the Council in 
regard to the rules of procedure was that the law 
providing for the exchange of names of witnesses 
before trial be abrogated. A Washington statute 
passed in 1925 provides that at the time a case 
is set for trial, the prosecuting attorney shall file 
a list of the witnesses he intends to use, and five 
days thereafter, the defendant shall file a similar 
list of his witnesses. Under the Rule Making Act, 
the Supreme Court has power to abrogate incon- 
sistent laws, and the Judicial Council’s report rec- 
ommends that this provision be abrogated by the 
Supreme Court, because “the Council is of the 
opinion that the disadvantages resulting from the 
present operation of the statute greatly overcome 
any possible benefits thereof.” The recommenda- 
tion, says the report, has not yet been acted upon 
by the court. 

Relief of the Supreme Court 


The Supreme Court of Washington, says the 
report, “is now burdened with a volume of work 
greater than that imposed upon any other court 
in the nation,” and the problem of how to relieve 
the court of this increased volume of work consti- 
tutes the third major question dealt with in the 
Judicial Council’s report. As early as 1927, the 
Council had sponsored constitutional amendments 
restricting the right of appeal. These proposed 
amendments were presented to the State Bar Asso- 
ciation at its 1927 meeting. The resulting discus- 
sion, pro and con, among members of the Bar con- 
vinced the Council that “for the present at least a 
restriction of the right to appeal is hardly prac- 
ticable.” 

To find other possible solutions to the per- 
plexing problem, the Council requested the as- 
sistance of Dean Alfred J. Schweppe of the Uni- 
versity of Washington Law School, who prepared 
a painstaking report, which is included in the Coun- 
cil’s report. Dean Schweppe discussed five dif 
ferent methods which have been used in various 
states for the relief of the higher courts: 

1. Creation of additional judges for the Su- 
preme Court and/or the addition of another de 
partment thereto. 

2. The creation of Supreme Court Commis 
sioners. 

3. The establishment of an intermediate ap 
pellate court. 

4. The restriction of the jurisdictional amount 
in controversy. 

5. Change in the method of appeal without 
raising the jurisdictional amount 

The solution which the Judicial Council recom- 
mends for adoption in the state of Washington is 
stated in the report as follows: 

“After full consideration of the subject by the mem 
bers of the Judicial Council, it was determined that the 
Council recommend as a temporary measure for immediate 
relief, that four commissioners be appointed to assist the 
Supreme Court, and that, as a measure of permanent re 
lief, a constitutional amendment be recommended estab 
lishing an intermediate appellate court. This latter recom 
mendation was made after a careful study of intermediate 
appellate courts the country over, and an extensive corre 
spondence with over one hundred leading lawyers and 








Bar ASSOCIATION JOURNAL 


judges in all of the states of the Union having inter 
diate appellate courts.” 
General Recommendations 

In addition to the detailed discussion of thes: 
three major problems, the report of the Judicial 
Council also calls attention to needed legislation o1 
three other subjects. 

The law relative to the guardianship of minor 
the report points out, is defective in that it pr 
vides no sufficient or adequate means for its en 
forcement. The law requires guardians to account 
to the court at least once in every tw 
there is no method of checking up on 
requirement is fulfilled. 


Oo years, but 
vhether thi 
The result is that a guar 

ian often dissipates the minor’s entire estate, and 
of course, makes no accounting to the court. Whe: 


the defalcation is discovered, it is often found tha 
both he and his bondsman have both become 

: Adie ls: 
solvent, or that the statute of limitation has run 


The Council accordingly makes the recommenda 
tion that a statute be enacted, making it the offici 
duty of some administrative officer of the county 
to search the records each year, and report to the 
proper court the estates in which 
been made within the two-year period 
The elimination of the right to a trial by jury 
in proceedings against juvenile offenders is another 
measure recommended by the Council. The Wash 
ington law at present grants to any person inter 
ested in a juvenile proceeding the right to demand 
a trial by jury. The report mentions two unde- 
sirable features of a jury trial for juveniles: (1) it 
gives an undue prominence to the proceedings, thus 
doing away with the privacy of the hearing, s 
often essential to the future welfare of the offender. 
and (2) the offender often gains a wrong impres- 
sion from the trial, namely, that he is being prose 
cuted for crime by his enemies, rather than that 
the persons conducting the hearing are his friends 
whose sole object is to promote his 
welfare. 

Finally, the Judicial Council calls attention t 
the need for a change in the statutory definition of 
the crime of manslaughter. The coming of th 
automobile, says the Council’s report, has rendere: 
the definition of manslaughter which now appears 
in the criminal code, and which was enacted it 
1909, inadequate. “It is a truism which cannot be 
successfully gainsaid,” concludes the report. “tl 
the operation of automobiles over the highways 
the greatest single menace to human life that mod 
ern innovation has introduced. The general laws 
regulating the use of automobiles on the publi 
highways, while amply sufficient to protect th 


individual 


public were thev even measurably obeved. provi 
10 adequate punishment for those who wilfully d 
obey them. 3 

The present members of the Washington ] 
dicial Council are the Hon. Mark A 7 
Olympia, Chief Justice of the State Supreme Court 
chairman; the Hon. Judson F. Falknor of Seattl 
executive secretary: the Hon. W. W. Tolman 
Olympia; the Hon. R. L. McCroskey of Colfax; t! 
Hon. Calvin S. Hall of Seattle: the Hon. Elmer ! 
Halsey of Clarkston: the Hon. L. L. Thompsot 
Tacoma: the Hon. Harold B. Gilbert of Yakim 
and the Hon. FE. B. Palmer of Seattle Mr. W 
Millard is recording secretary. 
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IS ORATORY DEAD TODAY OR IS THERE MERELY 
A DEMAND FOR NEW STANDARDS? 





















Once Created Profound Feeling and Furnished Orator with Ready Opportu 

Emotional Response He Seeks Do Not Now Excite Public Interest 

lust Keep Pace with Changing Conditions and Adapt Himself to 
Chem—What Public Demands Today 


By Hon. JAMEs HAmILton Lewis 


f Illinois Bar; Former Senator from Illinois 
HE ad lon. H. M. Garwood, of Texas Cataline and his crowd were merely street bum 
in the Journal—assuming mers, “booze bandits” of that day, marauding 
that id” or that “orators have murderers, and knew that as Cicero was speaking 


exist 1uses me to reply by asking: (as 


ich du t int t apacity in speakers, or 


the “conspirators” were standing in the porch 
they were) during the address, smirking, knowing 





f inclit to indulge in beauties of speech? that Cicero was bidding for a Consulship and never 
( g to reflect on what is the intended to do an act of any nature other than to 
ea thtulness or econ- fulminate; also knowing that at the time of his 





spe ¢ g of the advocate or the denunciation of Cataline he was having a delicate 
¢ ci ndicated by Judge affair with the niece of Cataline (while Cataline 
O was housing the event in his artistic villa beneath 
[ an 11 t that oratory has the fig leaves). Such an orator would be so 
ed. nor that orators have ended It is that laughed at as ridiculous, or denounced as a hypo- 
tandard of ry has changed. The occasions crite, that in this day he would not get the “ap 
once cré ( tions d t now strike the plause of the groundlings’—as he “made the 
o fire,’ ents of life and of government judicious grieve.” 
1 once 1 the blood and aroused the puls- Suppose this Cicero of Rome, opening his de- 
g eI ( now awaken curiosity, far less fense of Milo, justifying murder when it removed 
usiast : a political opponent, on the ground that “Milo’s 
Con e deems nportant and form- ancestor had been at Thermopylea,” how the guf- 
the ba s to the multitude, faws would resound ffom the gallery! Or, again, 
: ‘ rison in the events of life, are in defending the Lieutenant Governors of the 
enificant nts—not awakening passing Provinces for stealing millions from the depressed 
nti and oppressed taxpayer, justifying on the ground 
Tor ‘ cal apparatus of the that some of the money would be used for building 
ir. tt ( scientific discovery, a little army and supplying it to defend against 
‘ sj aerial creations aid- any encroachments that would poach or trespass 
mm é possess the contem upon the privilege of Rome to continue the looting 
al ( kind. that the former of the inhabitants! Think you that such would be 
tertain1 ne circun utory speech to accepted in this day as oratory, particularly when 
mul eve of which were the character of the individual was such that he 
hem 1 itte ed now, appeal to was known to run away from responsibility and 
sens¢ uch past days no hide himself from a vote on the contest that he had 
Ape - the public. The invited by his accusation. 
thus volatile conclusions and Greece and England 
le witl mmatory denunciation as he ’ i . 
fod fone 4 pledging ws that would Again, supposing a Pericles of Greece arose 
a | excited the angels. © Pronounce an encomium upon some soldiers re- 
4 os. Wes ment of Othello turning from a Salamis and began by saying that 
Todav the text of life “the Gods in heaven had sent a decree choosing 
t +] e occupation of these as the select of earth and that never before 
Cas “out money in had there existed mankind their equal, and that 
nurse nut money in Mever again would there be their peers; that they 
} moe . bore the faces of Gods and the souls of the fairies,” 
etc., etc.—does anyone think this would be ap- 
Past Orators and Present plauded as a Fourth of July oration in the park, 
Let us the past orator with the spirit or received as a captivating figure in a Memorial 
: at Tully ( lived in this Day address on World War heroes in the present 
and arose public place with his speech hour of intelligence? 
x Cat beginning “Quosque etc.” Of Edmund Burke with his comnianding phil- 
Cat long will try our pa- osophy reduced to writing with the stub of a 
ce?” ¢ hen the audience knew that pencil, beginning with lugubrious and reverberat- 
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ing sentence, it is recorded that when read from 
manuscript in the English Parliament, it was desig- 
nated the “dinner bell”—this because it drove every- 
one from the audience to lunch. We ask should such 
an Edmund Burke try this procedure in public 
place in America—however splendid the sentences 
for reading might appeal to the spirit of literature 
and patriotism—the very beginning of the manner 
of such utterances would again be the “dinner bell” 
today in any public meeting in America. 

A Chatham, a Sheridan, would arrest attention 
because of the poetry and pyrotechnic flash, though 
only “flaring for a moment and dying in the spark.” 
Yet such would not convince, not even distract— 
as we saw similar performances could not in the 
campaign of the late Candidate of the Democratic 
Party for the Presidency. Nevertheless, for the 
moment it would have its allure of light and splen- 
dor, but in no wise would it convert or convince. 

Patrick Henry, James Otis, should some enemy 
be upon our shore, or oppression threaten us, 
could arouse great plaudits with the same denunci- 
ation of oppression and the call to liberty as was 
theirs—this without regard to the form of sen- 
tence and phrase—because it was an appeal to the 
spirit that is innate in the human being in the 
hour of danger—self preservation. 

American Examples 

But let us note a later day. Does anyone 
think that Daniel Webster could expend four days 
on that part of his speech against Hayne, in the 
Senate, with any attention given him on the floor 
of the Senate today, while he expounded in rever- 
berating phrases the meanings of the Constitution 
which had been expressed hundreds of times in 
speech and article by those who had written in 
the name of Madison, Hamilton, Jefferson and 
Adams? It was only that there was the threat 
of severance of the Government that incited at- 
tention to the dangers prophesied in the discussion. 
It was only the peroration which Webster con- 
fessed he had during six months worked out, while 
behind his fishing rods, in his walks along lonely 
roads, or as he sat over his exhilarating glass, and 
gradually reduced to memory, that keeps alive this 
monument of majestic expression. 

This remains a beautiful period of speech, yet 
would be meaningless save as words but for the 
fact that it was addressed to a threat to sever 
the Union. The same attention would be drawn 
to a speech this day that referred to a threat to 
sever limitations of a city—threatened the divisions 
of a state. But I ask, would Daniel Webster be 
heard in the Supreme Court of the United States 
today—as he was heard in the Dartmouth, Col- 
lege case—with an argument against the legisla- 
tive right to make changes in a charter and its 
provisions of control beginning: “It is a little 
college but I love it.” 

How ridiculous would such a suggestion now 
appear, and how the Judges would smirk and pos- 
sibly Justice Holmes would be heard breaking in 
with, “but Mr. Webster, what is the Federal ques- 
tion?” Jeremiah Mason, leading counsel of New 
Hampshire, had prepared the argument for Web- 
ster upon the theory that the charter of the college 
was equivalent to a contract of permanent exemp- 
tion from control. This was then successful—but 
now overruled, and for years past flouted and dis- 
credited by the Supreme Court one hundred and 





fourteen times. It is not even intimated as law. 
The theory that a State or Government has a right 
to reach any property it protects in a just propor- 
tion to its bearing is the only law that could be 
heard with respect in any of our tribunals. Yet 
we hear much about “Webster’s great argument 
in the Dartmouth College case.” 

This was because at that time there was a sort 
of aura surrounding Webster because of the atti- 
tude in the North and East in favor of his positions 
on the Union, against that unhappy and misguided 
doctrine of certain of the Southern and New Eng- 
land States of division and secession. 

Let us note Robert Toombs of Georgia, her- 
alded as the “great Demosthenes” because he pro- 
claimed, “I will call the roll of my slaves at the 
foot of Bunker Hill.” Does anyone think this ex- 
pression today would be eloquence or be treated 
as more than the ejaculation of a maddening mo- 
ment or a theatrical thesis in sententious phrase- 
ology? Or that of Henry Clay in the Senate any- 
thing more in his famous oration denouncing Pres- 
ident Andrew Jackson for insisting on an Army of 
National Defense, condemning Jackson as graduat- 
ing to a European tyrant—“bringing America to 
her downfall as a military monarchy.” 


Two Senators 


Contemplate Demosthenes of Greece winning 
the prize of Ctesiphon at Athens in an oration by 
boasting of himself and praising the different things 
he had done of claimed superiority to his opponent 
Eschines. I mention Demosthenes at this point 
to call attention to the fact that a Senator of the 
United States under criticism during the debates 
of the World War, took the same attitude of self 
praise in declamatory effusion in behalf of himself. 
The laughter of the gallery had to be suppressed 
by the President of the Senate, and the present 
writer of this article as the then vested agent of 
one of the political parties of the Senate, was 
compelled on the floor to invoke his office as 
“Whip” to induce the attention of Senators and 
to hold them to their seats to hear this particular 
Senator through to his conclusion. 

Brother Garwood, and the very able editorial 
in the Chicago Tribune upon this question of the 
decay of oratory, overlook for a moment I fear, 
how the standard of nature has changed in oratory 
as in everything else. It is overlooked that today’s 
real oratory would be very influential today. That 
the real orator would be effective today if the 
method were fitted to the temper of the times. 
This temper is to demand that the statement be 
reduced to succinct assertion ; to moulded aphorism, 
to a didactic declaration on the thing in hand; then 
moving rapidly to the conclusion demanded, and 
resting the audience with what Shakespeare 
pleaded with his orators to adopt—‘the full stop.” 
Let me assure American mankind that during the 
World War discussions, pending the arguments on 
the League of Nations, the Peace Treaty, and the 
relations of our America with the world, there wer« 
orations in both House and Senate that in style and 
beauty, in substance and power, were more than 
the equal of the best of the past. Many were su 


perior to those boasted in ancient and modern his 
tory as marvelous and sublime. 

Remember that Lincoln’s Gettysburg speech 
was not delivered to the multitude as oratory 
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he crowd did not hear it. It was read from his 
‘tes written on the back of envelopes. It was only 
fter two days’ printing in newspapers following 
event that this apostrophe to sublime service 
country by heroic souls was discovered. Here 
eheld the perfection of English composition 
spirit of winged words. It was 
ration of the occasion by the chosen 
itor of the celebrations was submerged in the 
nd he Lincoln apostrophe. 


The Neglect of the Present 


the celestial 
ius that the | 


May I call attention that not so very many 
ears past a lawyer from Chicago, who had ex- 
nded his very life’s blood in labor in a cause of 
eat importance from his viewpoint, finally was 
en his opportunity and made his argument be- 
re the Supreme Court of the United States. The 
riter can speak of what transpired on the occasion 
terror, fright, anxiety. All counsel in the cause 
ntered upon the result of their own arguments. 

When the case had concluded, we have it from Mr. 
William Eleroy Curtis, in his late splendid volume 
n “The True Thomas Jefferson” (page 290), 
uching the question of oratory and the change of 
me, who said (as an indication of the changing 
nditions and what makes comparisons impossi- 


le now) “when we reflect upon the orators of the 
esterdays and the long ago and those of today, I 
m able to certify that not long ago after a certain 


ago made his first appearance in 
1 big case before the Supreme Court of the United 
States, and carried on and completed his argu- 
ents, the Judges later assembled for considera- 
mn of the cause when the Chief Justice said, ‘If 

been delivered a century ago it 
n that man a national reputation 


iwyer from | 


lat argument 
yuld have give 


today it will pass unnoticed except by the 
ients who were present hearing him, and such 
embers of the court as are given the opportunity 


to consider it.’ 


y the practical state of the 
olitical mind, composed in prosperity. Does any 
ink Mr. Bryan by his “Cross of Gold” speech as 
ade in the 1896 Democratic National Convention 
yuld awaken any emotion—far less action—in this 
our of the people’s content? It was because the 
tate of the public mind was one of desolation and 
listress in the financial panic of the years 1895 
bankruptcy of the farmers. The 
had been made by Mr. Bryan 
different parts of the country 
efore the meeting of the Convention, Mr. Bryan 
elivering it to the people as speaker for the “Silver 
eague” on the issue of gold or silver. The 
nly new portion added to it in the Convention was 
s to which delegation from Nebraska should be 
eated—the one for gold and President Cleveland 

for Blan f Missouri and silver—and anti- 
leveland. There in the excitement of resent- 
ents, the delivery won a Presidential nomination. 
oday it would have won admiration for phraseol- 
ry, and quick rejection as either statesmanship or 
hilosophy of Government. Today it would be 
smissed as declamation. 


It Is Hamlet to the Players 


Therefore clusion is that unless the 
rator of today has moved along with the advanced 


Contemplate today 


peech of Mr. Bryan 
fty times through 


tandards of hi uuntry and observed that an im- 
ediate solution of the pending problem is de- 


manded within the shortest serviceable space of 
time, he fails of first sense. That to this object, 
the matter must be put at once in such phraseology 
as to be simple and sufficient—such as requires 
neither embellishment to adorn it nor needs ex- 
emplification to explain it. Without this guide the 
orator will not get far in victory or appreciation. 
Hardly would he start the old method of “exor- 
dium, explanation, compliments, and laying down 
the proposition,” when, to use the words of the 
Tribune editorial, “the audience would grab their 
hats,” to which I add that also the radio audiences 
would turn on the jazz to be refreshed in the inspir- 
ing melody of “Honey if you ain’t won me now 
you'll not get me in the future.” And now I say 
to Brother Garwood that the next time he wishes 
to ask where is oratory or orators, we who reflect 
upon his classic article and recall his splendid ora- 
tions will reply to Brother Garwood in the lan- 
guage of the Greek—“Know Thyself.” 





Federal Trade Commission Not Ignoring 
Anti-Trust Violations 


“The Federal Trade Commission, in its administration 
of the trade practices laws, is not ignoring antitrust viola- 
tions, nor is the Commission inclined to deal gently with 
them, particularly those involving price-fixing, it was de- 
clared February 21 by W. E. Humphrey, a member of 
the Commission, in the course of an address at the annual 
meeting of the American Paper and Pulp Association in 
New York City. 

“Mr. Humphrey’s statement was made, he said, to 
clear the air of whispers and ‘confidential’ rumors that the 
Commission was inclined to look ‘if not with a friendly eye, 
with an unseeing eye, upon certain unlawful practices, espe- 
cially price-fixing.’ 

“Such a view, he continued, is entirely contrary to fact, 
and never in the history of the Commission have violations 
of the law met with stronger condemnation. There is less 
excuse to violate the anti-trust laws than ever before, he 
explained, as recent decisions of the Supreme Court have 
cleared away many uncertainties. For this reason, if for 
no other, Commissioner Humphrey declared, the Commis- 
sion has little tolerance with violations. 

“The speaker explained also that there had been a tre- 
mendous improvement in the conduct of business in the 
United States. The policy of the Commission, he explained, 
is to help honest business and to preserve the traditional 
policy of fair competition. 

‘Discussing the subject of false and misleading adver- 
tising, Mr. Humphrey recalled the recent trade practice 
conference in which the representatives of 6,000 periodicals 
voluntarily adopted a plan on advertising, which, he said, 
he believed will do more to clean the columns of the mag- 
azines of this country of shameless advertising ‘than any 
other plan that the Federal Government has ever tried.’ ”- 
From United States Daily, Feb. 23. 


Beauty of Building Design a Governmental 
Obligation 


“The Federal Government is under an obligation to 
take the leadership in establishing beauty of design as well 
as practicality of use in the buildings it constructs, and 
those responsible for carrying out the $300,000,000 build- 
ing program are fully cognizant of the traditional stand- 
ards which must be met, ens to the Undersecretary 
of the Treasury, Ogden L. Mills. 

“Speaking at the pe dinner of the American Insti- 
tute of Architects in New York, February 25, the Under- 
secretary declared that ‘certainly no one so well as the 
Government itself can set a standard of good taste in 
architecture and establish it.’ He called attention to the 
farflung operations of the Government, explaining that 
wherever the Federal Government erected a building, it 
was likely to influence the architecture of the locality. 

“Mr. Mills recounted the struggle which the so-called 
Washington and L’Enfant plan for development of the 
National Capital had had and the approach of a successful 
conclusion of efforts to carry out that plan.”"—From United 
States Daily. 
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CURRENT LEGAL LITERATURE 





A Department Devoted to Recent Books in Law and Neighboring Fields and to Brief Men 
tion of Interesting and Significant Contributions Appearing in the Cur 
rent Legal Periodicals 


Among Recent Books 


HE Making of the Constitution, by Charles War- 

ren, 1928, Boston: Little, Brown & Company. pp. 

XII, 832. In this scholarly and entertaining work 
on “The Making of the Constitution” Mr. Warren 
has rendered a distinct service to students of the origin 
of our fundamental law. It covers a field of its own 
We have volumes on the Constitution, interpretative 
and critical, and of course Madison’s notes, which are 
invaluable, but it has been reserved to Mr. Warren so 
to tell the dramatic story of the framing of the funda 
mental law as to make possible the visualization of the 
struggle from day to day. Mere names become real 
men, and many myths and misrepresentations, born 
of the Federalistic interpretation or misinterpretation 
of history, are wiped out. 

The plan through which this is achieved is so 
simple that one wonders why no one thought of it 
before. The proceedings were in secret, and in the 
voluminous correspondence of the members it is amaz 
ing to find with what stern fidelity the injunction of 
secrecy was respected. In the Madison letters, fre- 
quently quoted, it is evident that the father of the 
statesman could not be persuaded that the son could 
not in the privacy of a family letter give some inkling 
of what was transpiring. Madison’s replies were never 
satisfactory. And so with the others. Mr. Warren has 
combed the sources for all the letters written during 
this period by the delegates, and not one indicates a 
betrayal of the seal of secrecy. 

Thus in his day by day description of the discus 
sions Mr. Warren has been forced to rely on the Madi- 
son and Yates notes. It is in the second division of his 
plan that the illumination comes in. The first gives us 
the proceedings behind closed doors; the second gives 
us the letters written by delegates on the days of these 
proceedings, the press comments and articles of these 
days, and such reactions of the outside public as were 
manifest. Thus, where the bare recital of the proceed 
ings does not disclose the effect upon the members, the 
personal letters written often give us the impression 
made without a deviation from the injunction. We 
read in the first division that this, or that, subject was 
debated ; in the second division we learn the impression 
as to success or failure made. And with it we get the 
impression made outdoors. In no other way could 
the national mind so clearly be reflected day by day 
throughout the epochal del 

Mr. Warren has clung to his sources regardless 
of the effect on cherished myths that have been built 
up through the years. The popular impression created 


1 
| 
| 


epates 


I 
in the schools is that the outstanding, commanding, 
dominating figure in the Convention was Alexander 
Hamilton. Note the subjects chosen by the high school 


students in the oratorical contests on topics pertaining 


to the fundamental law. Of course nothing is mor 
remote from the truth. He spoke but seldom, and was 
Warren's 


his plan con 





absent a very large part of the time. M1 
account of Hamilton’s speech outlining 
clusively shows how hopelessly out of sympathy he 





was with the scheme finally agreed upon. The autho 
however quotes Benton, who was certainly not pres 
ent, as saying that while Hamilton urged “propositior 

stronger than those adopted”’ he proposed “nothing lik 
those which party spirit attributed to him’. We ar 
not so sure of that. There is scarcely a thing “attributed 
to him” that is not justified by Hamilton’s own brief 


of his speech published from the original by his ow: 
son in the biography he produced more than a century 
ago. However Mr. Warren does not seek to sustai 
the myth, and at the proper place quotes Hamilton's 
explanation of his vote that “no man’s ideas were more 
remote from the Plan than his were known to be’ 
He supported the Plan, however, because it was 
choice “between anarchy and convulsion on one side 
and the chance of good to be expected from this plan 
on the other”. The contribution of Hamilton was in 
securing the ratification of the Plan, not in its creation. 
Quite properly James Madison emerges from this 
vivid volume as the outstanding thinker in the Consti 
tution. Among the contemporaries of the delegates he 
was known as “the Father of the Constitution”, but his 
party affiliations in the first days of the Republi 
prejudiced his claim with the Federalists, and he has 
never recovered his rightful place in the popular mind 
Not only was he the most useful member in the Con 
vention ; he, like Hamilton, wrote the Federalist papers 


and if he wrote fewer it was due to the necessity of 
personally organizing sentiment for ratification in Vit 
ginia. To one of his shy disposition it ld have bec 

far more comfortable to have written on the Federalist 
in the seclusion of his closet than to have faced con 


troversial crowds on the platform. He took the hardest 
way. And his work in the Virginia Convention was just 
as important as that of Hamilton in New York. I 

deed the latter had less dangerous opponents i 
There was no Patrick Henry and no George Mason i1 
New York. 

One of the effects of this volume is to give Mad 
son his rightful place. Another is to bring forwat 
Oliver Ellsworth, future Chief Justice, and Roget: 
Sherman, whose genius for compromise actually save 
the Convention from failure in effecting an accon 
modation of the differences between the larger an 
the smaller States. Morris, of New York, appears 





a more favorable light. And Charles Pinck 
South Carolina is given proper recognition. Like Mad 






















































rtisan interpretation of history 
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correspondence with his 
and Madison, and he set 
Happily the plan 





etters 





Mr. Warr ( eactions outside, through 
SW S ught Jefferson’s position into 
te r} g¢ before the Convention acted he 
declared for t three coordinate branches of the 

9 rnment s; only objections to the document 
( ( e that he would have made the 

eside eelection and have incorporated 

| of Right first objection he soon abandoned ; 

eve the second until the Amendments 

re adde t to bear in mind that as far as 

n rights erned the Bill of Rights is all 

stit ers. [liminate these Amendments, 
whic ntende nd which Madison 
offer 9 nent under the Consti- 

m cr ed into a despotism 
In co Jefferson’s contributions Mr. 

rren ¢: striking fact which has 

t been en d by historians’’—that “the first 

ogest t ethod of curbing State laws 
lative of tit L} the Judiciary, came 
ym Thomas It was a letter to Madi- 
Tune 20, 1787 he urged the plan 
Chus through these eight hundred 
iminating at tertaining pages are interesting and 
tant re s. The reader catches through the 
tters and pr mments, as well as the discussion 
ti ndoors, the very throb of public opinion in the making ; 
izes as ¢ r e the delicacy of the task before 
delegates mes to a keener appreciation of 
marvelous this izing assembly of men. 
migh the sees the inner working of the 


nds Of the I nders; follows them to their lodging 
ices and ent ents, and names become personali- 
+] 


5 the . t a work by the author of The 
breme Court ted States History would be a 
larly xumented production, the fruit 
exhaustive to a vailable sources, was 
be expecte t without sacrificing anything to 
sobric f e treatment he should be 
le to make it nating as a piece of fiction is 
» remarkable t g—the real triumph. Here is a book 
it will abid that should be found in the library 
every \ I thougntiul layman 
New Yor CLAUDE G. Bowers 
ly? “up F Li 1 rt f re noress, by E. 
dleton Herrir 192 ialtimore. The John Hop- 
s Press 309. 3—This volume, just issued 
g ler the a ( Institute for Government Re- 
rch, will be incommon interest and value 
the stud ¢ 1 government and govern- 


ntal processes t irks a serious attempt to describe 


growth levelopment which has taken 
e in the A g I petit preserved in the 
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tion with Jefferson. One of the 

ingest ot t elegates, his speech of June 25, 1787, 

here characterized With the exception of those by 

lison an son, no such powerful, eloquent and 
( NTT It I ad DeCeT ma « 

MY ustice to Madison and Pinckney, 

A se played havoc with the favor- 

school storians that Jeffer- 

vas thy with the Constitution. This 

eX except the uundlings, for the 

1 is plait 1 easily found. He was in Paris dur- 
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Probably the most considered and reasoned state- 
ment of this right, as well as the considerations and 
good manners which should surround its exercise, was 
expressed by a Committee of the House of Represen 
tatives in the 63rd Congress, house report 113, from 
which the author quotes: 

“Your committee is of the opinion that any individual 
or any association of individuals interested in legislation 
pending in Congress has the unquestionable right to appear 
in person or through agents or attorneys before committees 
and present his or its views upon and arguments in behalf 
of or against such legislation; that it is the right of the 
individual and the mass to appeal to the legislator per- 
sonally, verbally, if he sees proper to grant an interview, 
or in writing if he sees proper to read it, and by educa- 
tion and argument seek to convince his judgment and his 
conscience. This we think is the true spirit of the right 
of petition guaranteed by the Constitution to the citizens 
of the Republic. To place the Congressman in a cloister 
to legislate, rendering him immune to extraneous influ- 
ences, would be impossible, and, if possible, it would be 
exceedingly ridiculous. But your committee feels assured 
that whenever any person or association attempts by secret 
or insidious means or methods, by either giving or encour- 
aging the hope of other reward than that mental and 
spiritual exaltation which springs from the consciousness 
of having walked in the light of honest judgment and fol- 
lowed it to its logical end, or by threats of punishment to 
be vindictively inflicted, then such methods become a men- 
ace to the free exercise of the legislator’s judgment and 
the true performance of his solemn obligation and duty, 
are improper and merit the severest condemnation.” 

The author points out the well known fact that 
the manner, methods, legitimacy and effective presenta- 
tion of facts and arguments to Congress and the coun- 
try, whether by group or by individual petition, has as 
many variations and is subject to the same limitations 
as the work of groups and individuals in any other 
field of activity. He notes, however, a groiwng appre- 
ciation of the responsibility of such public groups, that 
they must rely upon facts systematically gathered and 
accurately checked, and their timely presentation,—their 
effectiveness to be allowed to rest upon the inherent 
strength of the case presented. 

The author points out the long gap which has 
been passed since the days of Tom Ward and his 
gastronomic entertainments, to the cool efficiency with 
which modern associated groups conduct their cause 
before the country or before Congress. 

It is observed by the author that these representa- 
tive groups in increasing numbers come to regard their 
work in the nation’s capital more in the light, par- 
ticularly if they represent business groups, as in the 
nature of “Ambassadors of American Industry”. 

Altogether the volume presents a not inadequate 
picture in this respect of present day Washington, 
though perhaps the author does not make quite enough 
of the growing complexity and interminable detail 
with which the Federal government is now projected 
into the life of the citizen and his business, which re- 
sults in such citizen being compelled to integrate him- 
self more intimately with the development and con 
cepts of government, carried on at his expense and 
oft times to his annoyance if not danger. 

The author of this interesting volume having as- 
sembled his facts and painted his picture stops short 
of any attempt at making suggestions as to the probable 
immediate outcome of these developments of group 
representation at the nation’s capital whereby “per- 
manent central organizations have as one of their pri- 
mary functions the representation of such interest be- 
fore legislative bodies’. 

As is stated by Dr. Willoughby, Director of the 
Institute for Government Research, in his preface, 
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“Viewed in the large, the existence and work of these 
organizations constitute an important element in the 
national legislative process” 

It may well be that the answer to the question 
“What of the future?’ is to be found in the sugges- 
tion of advisory councils, found in the volume entitled 
“Principles of Public Administration”, by Dr. Will 
oughby, 1927, Johns Hopkins Press, wherein is dis 
cussed the necessity for a government such as this to 
maintain, by some proper means, intimate contact with 
public interests affected by its administrative policies, 
and wherein he points out “the advantageous use which 
may be made of councils, partly of officers of the gov- 
ernment and partly of persons selected from private 
life, having for their purpose to consider and give their 
advice regarding the manner in which problems com- 
ing before the administrative services for action should 
be handled.” 

Such councils made up of government officers and 
representatives chosen by and from really representa- 
tive trade and industry associations may give effect 
to that necessity in a country so large as this for con- 
sidered organized opinion to have a definite and ac- 
cepted avenue of contact with its own agency—govern- 
ment—so necessary if matters of important policy are 
to have the spirit of the far flung interests of the peo- 
ple as a whole who, in the last analysis, must be ex- 
pected to make their most effective presentation through 
economic groups with which their daily labors are 
identified. 

These volumes provoke very interesting observa- 
tions along these lines and both are well worth thought- 
ful study. 

Washington, D. C. NATHAN B. WILLIAMS. 

The Lance of Justice, by John MacArthur Maguire 
1928. Harvard University Press, Pp. xi, 305.—This 
is a fascinating book. Professor Maguire tells the 
stories of many cases—the strange, comic, tragic, ex- 
citing things that have actually happened in the world’s 
greatest city to men and women and children—all of 
whom at one time or another during the past fifty 
years have come for help to the attorneys of the New 
York Legal Aid Society. These high-lights give life 
and color to the author’s lucid account of the beginning 
and development of the greatest experiment in all Eng- 
lish and American legal history for bringing justice to 
the poor. 

The experiment is now known as the legal aid 
movement, which found its early nurture, sound lead 
ership, and driving power in the brain and spirit of 
one man who was president of The Legal Aid Society 
in New York for twenty-five years and to whom the 
book is dedicated in these graceful words: “To the 
memory of Arthur v. Briesen who loved his fellow 
men and being wise strove to give them justice.” It 
is a tribute to the infinite possibilities of the human 
soul when one realizes that the obstacles which for 
centuries had seemed insurmountable finally yielded 
before the courage and vision of a single man who had 
an absolute passion for justice and who gladly devoted 
his life to her ministry. 

Ever since Magna Carta the Anglo-American legal 
system has made sincere and repeated efforts to per- 
form its promise of freedom and equality of justice. 
All these endeavors failed or were frustrated, in part 
because they were not soundly conceived and in part 
because the time was not yet ripe, but the ideal per- 
sisted and was recorded in our state constitutions and 
finally in the Fourteenth Amendment to the Constitu- 
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tion of the United States. By the last quarter of th 
nineteenth century the problem had become critical 
In New York with its mass of foreign born, its i1 
flowing tides of immigration, its poverty in large areas 
greed, craft, and violence were mercilessly exploit: 
the ignorance and general helplessness of the humbk 
people. 

It had become, in plain fact, impossible for thou 
sands of persons to secure that protection and redres 
to which they were entitled, as of right, according t 
law. Mr. William D. Guthrie in his Foreword says 
“The suffering, misery, and tragedy among the poo 
of the great American metropolis have been told wit 
full sympathy and understanding and with much el 
quence, *** a drift toward communism, revolutio: 
and anarchy would have been inevitable. In a word 
failure of the legal aid movement might have spelle 
ultimate national disaster.’””’ This was an era of intens¢ 
individualism and in the field of law the parable 
the Good Samaritan was forgotten. Mr. Elihu Root 
has elsewhere written, “I think the true criticism whic 
we should make upon our own conduct is that w 
have been so busy about our individual affairs that w 
have been slow to appreciate the changes of conditior 
which to so great an extent have put justice beyon 
the reach of the poor.” 

In 1876 a small group of public-spirited citizen 
of German birth or parentage incorporated 
Der Deutsche Rechts-Schutz Verein “to render legal 
aid to those of German birth who, from poverty, aré 
unable to procure it.” During its first year it served 
one thousand applicants for assistance. It struggle: 
through many early vicissitudes, persons other tha 
increasing numbers 


a society 


Germans came to it in steadily 
because it was their only legal haven, ir 1890 M1 
Briesen became president and for the first time printe: 
in English a report of the work. All previous reports 
had been in German so that naturally the society's 
activities remained entirely unknown to the genera 
public. From 1892 to 1895 the society furnished coun 
sel to 27,288 persons of whom more than half wer: 
not from Germany at all, being natives of thirty-tw: 
other countries including the United States. The o1 
ganization’s purpose clause had been changed in 1890 
to read “to render legal aid to all who, from poverty 
are unable to procure it.” Finally in 1896, its corpo 
rate name, on petition to the Supreme Court, was 
changed to “The Legal Aid Society” and after this 
metamorphosis it stood forth in its true colors, wit! 
its object and meaning made so plain to the world that 
it served as a beacon light guiding other earnest pet 
sons, especially members of the bar, who saw the sam 
distressing conditions in their own communities an 
were uncertain what to do. In 1898 Bishop Potte 
wrote, “I thank God that such a society exists in New 
York as a witness of the chivalry of the nineteent 
century.” 

Beginning with the twentieth century this chival: 
manifested itself in action. Legal aid societies an 
bureaus were organized in one city after another, ex 
tending from coast to coast. As Mr. Briesen put it 
“The founders of the Legal Aid Society had no ide 
of the majestic proportions which their enterprise woul 


assume. Like an avalanche it has gathered strengt! 


and increased in proportions as it advanced.” He live 
to see established nearly fifty different offices and sinc« 
his death in 1920 the progress has continued until 1 
1927 there were in existence about seventy leg 
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wether in that one year gave their 
tang 0.000 persons 
Going ck to the mainspring of this movement, 
e Legal Society in New York, it is interesting 
lj vas itself for many 
came to disastet The officers 
nstant struggle to keep the wolf 
e do » add to its money troubles the 
ety tourn f obliged to advance court costs 
very po nts with good cases. In the year 
82 its tota enses were $2,700 and in the same 
$500 in costs. The president 
‘In the t ir the Society brought suit in Dis- 
124 cases where the plaintiffs were 
ible to cont te to the expenses so that the Society 
ympelled self to advance the money or to 
wa ed the man entirely without funds.” 
ously it ¢t ourage to live up to this idealism. 
in earl te small fees—a ten cent retainer and 
ten per cent rge on collections—had been charged 
nts wl ifford these amounts and an annual 
mt s this contribution the Society 
uld long ag ive had to discontinue its activity.” 
I re familiar with the fact that 
aid is at tial part of the administration of 
it is ea k, where was the bar and why did 
hel; But fifty years ago its importance was 
unde til 1916 did the organized bar, 
king Conference Bar Delegates, set 
ppt wo! Since then progress 
been raj 1921 the American Bar Association 
ited its star ¢ Committee on Legal Aid Work. 
\ssociat f the Bar of the City of New York 
trust Stillman Fund of $150,000, whose 
e it tes to the Legal Aid Society, and today 
he Society’s annual ‘expenses, 
ch at nt rly $100,000, is contributed by 
bers York ba 
\ few ca ected from the many narrated by 
fessor M ( will make more vivid the scope, 
racter, at rt of the work. One afternoon 
ceding a il Day holiday a mechanic came 
he offi plained that a creditor had levied 
is me g tools By law these were 
mpt. Th rney explained that summary re- 
ery cou , mly through replevin which re- 
red a bot e mechanic had no money for the 
rpose, at that the Society had none, and its offi- 
rs had left 1 [he attorney counselled patience 
the man I office visibly worried and upset, 
weeded n Bridge, and there committed 
cide b the | ist River 
Two rs accepted a contract from the 
» Rail rk in Eucad On arrival they 
terms as to pay, hours, and 
Ing col t re grossly violated When they 
muplained thx re asked what they were going to 
about V ey did do was to work their way 
k via Par New York and there they reported 
the Societ Railway had offices in the city, 
tld be reach ess, so t day of reckoning 
»wed s re their just dam- 
When t ged nine and ten paid their ten 
t retain 5 settled down to a four- 
months ttle to secure from their uncle- 
uirdian their tance from their father’s estate. 
ew g illy appointed who ultimately 
wed nd the defaulting guardian 
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was put into Ludlow Street Jail to ponder on the fidu 
ciary relationship. 

In 1914 a variation of the old lottery game was 
promoted in New York under the guise of a “club” 
furniture purchase plan. Some 13,000 persons had 
signed installment contracts aggregating $160,000. 
These could be voided, but as payments had been made 
the problem was to get something back. Counsel for 
the Society devised a comprehensive liquidation plan 
under which the sellers pleaded guilty and received 
suspended sentences in exchange for which they agreed 
not to go into bankruptcy and to pay off the contracts 
by deliveries of furniture to the best of their ability. 
\t each of their stores a legal aid representative stood 
sentinel to see that the bargain was faithfully kept and 
after three months 11,500 of the claims had been com- 
pletely adjusted. 

\n unusual situation arose on July 30, 1913, when 
the Society procured a writ of habeas corpus to prevent 
the deportation of a Greek boy who was about to be 
sent back on the Olympic. The attorney hurried to the 
pier to find the Olympic in midstream and headed for 
the ocean. Racing by taxi to the Battery he chartered 
the tug Crescent, reached the Olympic at quarantine, 
and returned with the boy. 

In order to deal with the large area of metropoli- 
tan New York, the Society has established a number 
of branches of which the most picturesque is the Sea- 
men’s Branch. Here the seamen’s rights have been so 
stoutly maintained that sailors agree that in no other 
port on the seven seas are they better protected. The 
older abuses of shanghaiing and crimping are virtually 
gone, due in no small part to the vigilant actions of 
the branch counsel who first succeeded in making these 
practices unsafe in daylight and then, when they were 
carried on at night, extended their own work into the 
night, boarding suspected ships at night, and using the 
launch Sentinel of the Episcopal Church Missionary 
Society for night patrol in the waters of the harbor. 
The early success of this Branch was largely due to 
the personal interest and support of Mr. J. Augustus 
Johnson whose “spirit hovered over all the men at sea, 
and on shore from the sea.” 

During the war the Society’s resources were taxed 
to the limit in connection with the drafts, the allow- 
ance, allotment, insurance and civil rights acts, and in 
cooperation with the Red Cross. Much of this was 
routine but one case is of especial interest to lawyers. 
In August, 1918, a member of the A. E. F. stationed 
at Contres, France, made a nuncupative will by stating 
orally before two witnesses what disposition he wished 
made of his personal property. He was fatally wounded 
in action and died in March, 1919. One of the wit 
nesses, a chaplain, had made a memorandum copy of 
which came to the Society. He was located in Oregon, 
he remembered and found the second witness, their 
depositions were taken, and the will was allowed. This 
was the first nuncupative will of a World War soldier 
admitted to probate in New York, and very likely it 
was the first in the entire country. 

Criminal cases are now handled by a branch called 
the Voluntary Defenders’ Committee. Restrained by 
lack of funds from engaging in criminal work exten 
sively until 1917, the Society had constantly intervened 
in a small number of exceptional cases—one involving 
it in a brush with Anthony Comstock—and it had 
always been anxious to expand in this direction where 
its services were badly needed. At its annual meeting 
for 1909 the Chaplain of the Police Department ex- 































































claimed, “I am so dead in earnest about this matter that 
if you do not take it up I won’t rest until I have taken 
it to some organization that will. There is a stigma on 
the legal profession as a result of the state of things 
which obtains in.our criminal courts which it is for the 
profession to remove.’ 

In 1917, under the leadership of Mr. James Bron- 
son Reynolds the Defenders’ Committee was financed 
and launched. It persuaded the Assistant District At 
torney to resign his post and become its first counsel 
thus assuring high-grade, experienced service to clients 
from the outset. Its cases come mainly by court as- 
signment. The 1927 report ‘In the Court of 
General Sessions of the County of New York approxi- 
mately 1500 defendants each year are without means 


Says, 


to retain counsel. Of these the Legal Aid Society 
acted for 558.” 
The work of the Criminal Branch has been so 


thoroughly well done that Professor Maguire terms it 
“the flower and crown of New York legal aid achieve- 
ment.” Certainly the District Attorney himself is a 
most competent witness and in 1926 he publicly stated, 
“If you could come to the criminal courts, if you could 
know what I know, could feel what I have felt, could 
see what I have seen, the coffers of New York could 
not hold the money that would pour into the Legal Aid 
Society to strengthen its oper the Criminal 
Courts Building.” 

These words were spoken at the Society’s fiftieth 
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Leading Articles in Current Legal Periodicals 


Illinois Law Review, February (Chicago)—Labor Injunc- 
tions in Illinois, by Robert Kingsley; Legal Status of the 
Comptroller General of the United States, by Albert Lange 
luttig. 

American Journal of International Law, January (Wash 
ington, D. C.)—The Seventh Year of the Permanent Court of 


Manley O. Hudson; The Doctrine of 
The 


the 
ne 


International Justice, by 
Positive Acts, by Guy Doctrine Res Judi 
cata in Naturalization United States, by 
Henry B. Hazard; The Origin of the Law of Unneutral Serv 
ice, by Norman L. Hill; Reservation Clauses in Agreements 
for Obligatory Arbitration, by Robert R. Wilson; The Inter- 
pretation of Multilateral Treaties, by Quincy Wright. 
Canadian Bar Review, January (Toronto)—The Struggle 
for Law, by Henry Upson Sims; Encroachments on the Statute 


stevens : 


Cases in 


of Frauds, by F. P. Betts; The Revolt of the Silk Merchants, 
by John D. Falconbridge; The Bicentenary of Burke, by 
Charles Morse. 

Michigan Law Review, February (Ann Arbor, Mich 


Forestalling, Regrating and Engrossing, by Wendell Herbruck ; 


Conflict of Laws; Recent Development Concerning Marriage, 
by Francis Deak; The Scope of Judicial Review, by Edsor 
R. Sunderland. 

Minnesota Law Review, January (Minneapolis, Minn.) 


After-acquired Property Under Conflicting Corporate Mortgag« 
Indentures, by Henry E. Foley and L. Welch Pogue; Business 
Enterprise and the Public Utility’s Duty to Serve Without 
Discrimination, by Gustavus H. Robin Hobbled Justice—A 
Talk with Judges, by Thomas W. S 

Columbia Law Review, Decemb« 
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Mutuality of Obligation in Bilateral Contracts ati Law, by 
Herman Oliphant; The Duty Problem in Negligence Cases, by 
Leon Green; Theory of Anglo-American Dividend Law: The 


English Cases, by Joseph L. Weiner 

Harvard Law Review, December (Ca:abridge, Mass.) 
The “Higher Law” Background of American Constitutional 
Law, by Edward S. Corwin; The Preemptive Right of Sharé 





holders, by Victor Morawetz; Liability of the Trustee under 
the Corporate Indenture, by Louis S. Posner. 
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NEW YORK ANNOTATIONS TO RESTATEMENT 


OF CONTRACTS 


tant tion to the growing 
=. nnotations to the American Law 
4 ‘ , 


ents the common law has 
ms to the Re 
Contracts far as completed 


prepared by 
School, 


Corbin 


d Law 
fessor Arthur L 
\ of California, 
Professor 
Wilham 
\mer- 
vas published in 


( | WmbDila 
lessor 

: ‘ 

Ss app! ry the 
e Kestatement ol 


ite from time 


e Restatement 
ent t rts of the faculty of Cornell 
; Bar Association. 
Horace 
ulty, under the 
the Faculty, 


ressor 


con 
sai ‘’rofessor Robert 


The 


S é or lhompson. 
press was de- 
the Ward Fund, 
rn untly by the 
he New York 
is published as a 
Jlement t vy Quarterly for February, 
Kis J 
print the entire 
ginal form, stating 
é ore ) | type, followed 
e | ficial draft, amplifying and 
I s, in smaller type, 
, ( section, illus 
the ion by references 
ms and statutes, and 
ting é accord with 
est be illustrated by quot- 
l 
Section 108 N MISEE Must Bi 
A promise under seal is not operative as a contract 
ler seal unless th the promisor and the promisee are 
med or so described therein as to be capable of identi- 
ation when the writing is delivered 
eal mtract that all 
essent t termination of all the terms of 
( lox \ttempts to 
a nt rs | vhich are ineffectual as 
for { rve this principle, may, how- 
creat ntract the requirements 


‘ , 
‘ew 1 OTK 

t sealed 
g t. Briggs vs 


Partridge, 64 N. Y 357, 21 Am. Rep. 17 (1876); Crowley 
vs. Lewis, 239, N. Y. 264, 146 N. E. 374 (1925). For the 
conflict on this point in other jurisdictions, see the follow 
ing 23 Col. L. Rev. 663; 25 Id. 678; 7 Cornell L 
Quart, 14 »3 Mich. L. Rev. 67; 72 Univ. of Pa. L. Rev 
74 t Yale L. J. 782. But an undisclosed principal may 
be sued upon the simple written acceptance of an option 
under sea O’Grady vs. Howe & Rogers Co., 166 App 
Div. 552, 152 N. Y. S. 79 (1915). An undisclosed principal 


cannot maintain an action as plaintiff upon a sealed writing 
76 App. Div. 512, 78 N. Y. S. 550 
’ 534, 69 N. E. 1133. See also Case 
263, 96 N. E. 440 (1911). 

\ third party beneficiary, though not named in the 





writing, can sue on the contract under seal. Pond vs. New 
Rochelle Water Co., 183 N. Y. 330, 76 N. E. 211 (1906) 
Though no New York case has been found, it is apparent 
that a sealed contract cannot be executed with a corpora 
tion not yet formed. Hudson Co. vs. Tarver, 156 Mass 
82, 30 N. E. 465 (1892). Nor can a floating sealed promise 
be executed in such a manner that the beneficiary is not 
determined until a later time. Saunders vs. Saunders, 154 
Mass. 337, 28 N. E. 270 (1891). 

In connection with the comment, see the last para 
graph of the annotation to § 97, supra 

\n interesting fact to be observed in the New 
York Annotations is the close accord between the 


principles laid down in the Restatement and the es 
tablished law of New York. (¢ )f the 177 sections, more 
than a hundred are definitely in accord with the law 
of New York, and fifty more are “not inconsistent” 
(as where the New York cases have reached decisions 
consistent with the rule stated, but either on different 
without attempting to lay down any 
general rule Of the remaining sections, seven state 
propositions on which there are no New York cases 
Here the presumption should be that the New York 
law is in accord with the Restatement, for as Profes 
ich has said, “With no binding authority 
against it, a proposition of law thoroughly considered 
and clearly stated by competent legal scholars should 
be accepted as correct without serious question.” Five 
sections, and a few subsections, are covered by New 
York statutes (the Negotiable Instruments Law, the 
Debtor and Creditor Law, etc.). The writer has been 
able to find only four sections, and subdivisions of 
four others, out of the total 177. which either are or 
seem to be at variance with the law of New York 

One of the few sections definitely at variance with 
the law of New York states that a sealed instrument 
need not recite the fact of sealing or of delivery. 

Section 100. DELIVERY 
Is UNNECESSARY. 

A recital of the sealing or of the delivery of a written 
promise is not essential to its validity as a sealed contract. 


reasoning, ofr 


Sor ( ry Ir 


RECITAL OF SEALING OR 


Comment 

a. A recital may be of importance to show that 
a dash or scroll after a signature is a seal (see Section 
96) ; but the recital is not an independent requirement, 
so that if a wafer or other object attached to a written 
promise is evidently a seal, a sealed contract is formed 
though there is no recital. 


Annotation 


This section is at variance with the New York deci 
sions. Weeks vs. Esler, 143 N. Y. 374, 38 N. E. 377 (1894); 
Matter of Pirie, 198 N. Y. 209, 91 N. E. 587 (1910). In 


the case last cited the court said (p. 214): “There is noth 
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ing in the body of the note or of the signing of it which 
indicates that it was intended to be a sealed instrument. 
Ordinarily a seal affixed to a paper in the form of a promis- 
sory note changes it into a seale d instrument, which, under 
the Statute of Limitations, may run for twenty years; but 
the mere attaching of a seal after the signature does not 
raise a presumption that the note is a sealed instrument, 
unless there be a recognition of the seal in the body of 
the instrument, by some such phras e as ‘witness my hand 
and seal’ or ‘signed and sealed.’” Cf. however, Atlantic 
Dock Co. vs. Leavitt, 54 N. Y. 35, 40 (1873) ; and Brooklyn 
Public Library vs. City of New York, 222 App. Div. 422, 
434, 226 N. Y. S. 491 (1928), semble contra. See also Wil. 
Contr., § 209. 

A recital without a seal is insufficient to make a sealed 
instrument. Empire Trust Co. vs. Heinze, 242 N. Y. 475, 
152 N. E. 266 (1926). 

The New York requirement that the fact of seal- 
ing be stated in the body of the instrument may pos- 
sibly be explained by the fact that in New York, 
scroll following the name is sufficient to constitute a 
seal. Where a narrower common law definition of a 
seal is adhered to, recital of the fact of sealing is no- 
where required. 

Propositions stated in the Restatement on which 
there are no New York cases are annotated with ref- 
erences to whatever analagous decisions have been ren- 
dered : 

Section 50. TERMINATION OF OFFER BY ILLE- 
GALITY. 

Where after the making of an offer and before accept- 
ance the proposed contract becomes illegal the offer is 
terminated. 

Annotation: 

There is no direct authority in New York in support 
of this section. A contract is, however, discharged by sub- 
sequent illegality. Panto vs. Kentucky Distilleries, 215 
App. Div. 511, 214 N. Y. S. 19 (1926); People vs. Globe 
Ins. Co., 91 N. Y. 174 (1883). 

The truly remarkable consistency between the 
principles stated in the Restatement and the New York 
cases is in accord with the experience in other states. 
Professor Goodrich, discussing the project of prepar- 
ing and publishing local annotations to the Restate- 
ments in the JouRNAL of last October, cited compari- 
sons that had been made between portions of other 
Restatements and local decisions of various states, all 
showing the closest consistency between the two. Thus, 
Professor Goodrich reported, in the West Virginia and 
Virginia cases on the law of domicile, the subject of 
the first part of the Conflict of Laws Restatement, the 
only variance between decisions and Restatement was 
in regard to the power of a widowed mother to change 
the domicile of her minor children after her remarriage 
An early West Virginia case had denied such power ; 
the Restatement, following what seemed the more 
modern view, admitted it. So, too, in the Michigan 
annotations to the Conflict of Laws Restatement, only 
one square inconsistency was found, and that was upon 
a point on which the Michigan cases were in the ex- 
treme minority. 

This consistency between the Restatement and the 
local law demonstrates that while conflicting decisions 
can be found on almost any proposition of law, yet 
in any one state, the decisions will be found to be 
contra to the weight of authority on only relatively 
few points. The great purpose of the Restatements is 
to persuade courts to reconsider these peculiar local 
rules, wherever possible, in the interest of unity and 
certainty in our law. 

That the Annotations will greatly enhance the 
value of the Contracts Restatement to the New York 
lawyer is clear. The Restatement cites no authorities 














to support the principles it lays down. As the con 
sensus of opinion of American legal scholarship, it 
power of persuasion with the court will be great 
nevertheless, a lawyer obviously cannot rely upon t 
Restatement solely, and disregard the decisions of th 
highest court of his state. The local annotations gi 
him not only the general principle, but also tell hit 
to what prone that principle is supported by the cas: 
in his state. A detailed table of contents is part 
the official Restatement. The New York Annotatio: 
has also added an exhaustive index, covering the ma 
terial in the annotations as well as the sections of tl 
Restatement. This makes it a simple matter to fin 
the general principle and the local law applicable t 
any particular case. 

The Annotations also bring to the lawyer impx 
tant points which cannot be included in a general 
statement of the law—local statutory modifications 
for example. The Restatements sometimes call atte: 
tion to statutes, where they are of a type general 
found in our states (e. g. uniform laws). But 
local annotations should call attention to all releva: 
statutes, and show their effect upon the general con 
mon law rule given in the Restatement. How wel 
the New York Annotations accomplish this functio: 
is shown in the following section, which states a ru 
covered by a New York statute: 


Section 125. Survivorsuip or Joint Duties 


On the death of a joint promisor in a contract when 
one or more of the joint promisors are still surviving, the 
estate of the deceased promisor is not bound by the joint 
promise unless all of the surviving joint promisors are 
insolvent; nor in that event if the deceased promisor was 
a surety. 


Annotation: 


This section restates substantially the New York la 
as it existed prior to the adoption of Debtor and Cred. | 
§ 236, which provides: “On the death of a joint obligor 
contract, his estate shall be bound as such jointly and s¢ 
erally with the surviving obligor or obligors.” (Inserted 
L. 1928, ch. 833, § 1. In effect April 5, 1928.) This wou 
seem to bind the estate of the deceased joint oblig 
whether or not the survivors are insolvent, and whether 
not the deceased was a surety. Debtor & Cred. L., § 2 
does not repeal or alter the provisions of the C. P. A. 
Part. L. (Debtor & Cred. L., § 240). 

Under the former New York law, upon the death 
a Raw obligor, his estate was discharged at law. Ris 

. Brown, 67 N. Y. 160 (1876), death pending appeal. B 
in equity the estate of the joint obligors could be charg 
upon proof of the insolvency of all the survivors, or u 
proof that the creditor had sued them to judgment 
execution unsatisfied. Pope vs. Cole, 55 N. Y. 124 (187 
Barnes vs. Brown, 130 N. Y. 372, 29 N. E. 760 (1892) 
P. A., § 85 (formerly C. C. P., § 875) provides in part: ‘ 
estate of a person or party jointly liable upon contra 
with others, however, shall not be discharged by his d 
-— the court may make an order to bring in the pr 

representative of the decedent when it is necessary SO 
do for the proper disposition of the matter.’ ’ But in P 
vs. Dounce, 173 N. Y. 335, 66 N. E. 4 (1903), it was 
that this section gave the creditor a remedy at law in t! 
cases only, in which he formerly had a medy in equit 
i. e., upon proof of the insolvency of the survivors or 
turn unsatisfied of execution agains st them. The same 
was applied to a partnership. Seligman vs. Friedla: 
199 N. Y. 373, 92 N. E. 1047 (1910), but cf. Part. L., 
(4), under which the result of Debtor and Cred L. : 
may be reached. Moreover, “It is a rule of os cor 
law, too long settled to be disturbed, that if a joint ol 
dying be a surety, not liable for the debt rie 
the joint obligation, his estate is absolutely discharged 
at law and in equity, the survivor only being liable.” 
vs. Van Buren, 72 N. Y. 587, 589 (1878). Accord: G¢ 
vs. Binsse, 49 N. Y. 385 (1872); Randall vs. Sackett 
N. Y. 480 (1879). The death of one joint surety does 


eat 
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ConFLict oF Two IpEats or SociaL JUSTICE 


mind imparts the secret of the structure, lifting us 
to a height where the unity of the circle will be visible 
as it lies below.” 

The American Law Institute is the superintending 


mind which has shown us the unity of the circle. Lo 
cal annotations, like those prepared by Professor 
Whiteside for the Restatement of the Law of Con- 


tracts for the State of New York, impart the secret 
of the labyrinth of decisions, fitting each into its proper 
place in the pattern. 


of Industrial Accident Liability in Interstate Commerce—Recedent 
ion of the States—Typical Cases in Which Injured Interstate Work- 
Were Without Remedy—Rules Now Socially and Economically 


Obsolescent—Suggested Remedies 


By 


WILLIAM KENT CLUTE 


Counsel for Legal Aid Bureau of Grand Rapids, Mich. 


Y. Scope and Purpose 
No 


entitled, 


398, U. S. Bureau of La- 
“Growth of Legal 


nited States,” Honorable Wm. 


raft, Chief Justice of the United States Supreme 
urt, said 
‘A great de s been done to promote the achieving 
istice for the r and unfortunate in Workmen’s com- 
sation acts; they have expedited just recoveries and 
relieved ‘ ned courts enabling them to dis- 
f other lit retofore long delayed.” 


ught in mind, the liberty is taken 
which to bring 
the results of an exploration in 
lefinitely between the 
tates and the national jurisdiction, 
which it 1 | authority be- 
een two sovereig! in the right to exercise certain 
lice powers egulation of commerce and in- 
istry; second, to suggest changes in the law to the 
tterment of 1 interstate commerce 
ho sustain it consequent loss of earning 
ywer in the cour such employment ; and, third, 
legal measures to indemnify in- 
rapidly developing business of 

service, of a like character to 


railroads. 


Keeping tl 
employing tl bove caption under 
» the reader’s notice 
e twilight 


risdiction of tl 


allocated 


was ught: first, to delimit 


1 
empioves in 


| 


ssivle extensi 
ired employes 
terstate motor 


made effecti 5s to 
No Man’s Land 


9 general sub- 
t of industria ent law to know that in the field 
interstai> cot there exists between the na- 


It is of nati | significance on the 


nal and state ju lictions a definite zone which may 
designed “No Man’s Land,” described like this: 
an employe of terstate railroad common car- 
r is engaged it terstate commerce business at the 
fe an injury m in the course of such em- 
yyment, and if no negligence be proven against the 


rrier nor any positive violation of the Federal Safety 


Appliance Act shown as the proximate cause of the 
injury, neither the workman, nor his dependents, in 
case of his death resulting therefrom, may recover any 
damages under the Federal Employer’s Liability Act, 
nor any indemnity under the Workmen’s Compensa- 
tion Laws of any State. 


The Recedent Jurisdiction of the States as shown 
by Supersession of Workmen’s Compensation 
Acts in Interstate Railroad Industrial Cas- 
ualties by the Federal Employers’ 
Liability Act 

The legal situation is that the Federal Employers’ 
Liability Act having ousted the states of jurisdiction 
under their Workmen’s Compensation Acts over all 
interstate railroad common carriers, their employes en- 
gaged in interstate commerce who sustain injuries not 
attributable to actual or constructive negligence of the 
carrier, must go hence without day and they and their 
dependents are left by the present laws to bear the 
entire burden of the employes’ loss of earning power. 
Further, in case of an injury where the proximate 
cause is chargeable to the interstate carrier’s negli- 
gence, the employe must resort to a damage suit un- 
der the Federal Employers’ Liability Act of the type 
which the Workmen’s Compensation Acts of forty- 
three states have thrown out the back door.’ Under 
these Acts, except for injuries occurring in the course 
of interstate business, compensation may be expedi- 
tiously recovered for injuries sustained in the course 
of an employe’s work where the results have disabled 
him. Some of the state statutes provide that the in- 
jury sustained must be the result of an accident aris- 
ing out of and in the course of the employment, while 
others leave out the word “accident” and allow recovery 
for injuries sustained that were not the result of what 
is legally defined an accident, such as exposure to ex- 


1 Federal employes’ liability act, Mason's Code (1926 Ed.) Vol 
s, Title 45 Railroads, Chapter 2, Section 51 to 59 incl, 
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cessive heat or cold, though occupational diseases are 
eliminated. 

Any injury to a workman in the course of his 
employment in interstate commerce, occasioned by the 
carrier’s negligence, brings his case under exclusive 
control of the Federal Employers’ Liability Act. But 
how determine the commerce? ‘The rule is easily 
stated, but there is a wilderness of cases in which both 
state and United States courts have expended untold 
labor and made exhaustive research in applying it 
State decisions have gone as far as possible to retain 
their jurisdiction under the Workmen’s Compensation 
Acts, and on the other hand, the United States courts 
have consistently maintained the federal supreme au- 
thority in full vigor and to its logical limits in harmony 
with the constitutional principle of federal supremacy. 
The United States Supreme Court in applying the 
commerce test, said 
“Each case must be decided in the light of the par 
ticular facts with a view of determining whether, at the 
time of the injuiry, the employe is engaged in interstate 
business, or in an act which is so directly and immediately 


connected with such business as substantially to form a 
part or a necessary incident thereof 

The subject matter presents a field of litigation 
most thoroughly and ably canvassed in a labyrinth of 
precedents. But not overlooking in this maze the in 


be 


jured workman and his dependents, may it not 
truthfully stated that in their interests the protracted 
litigation over injuries in interstate business should 
be reduced to a minimum, so that between the disabling 
industrial accident and the payment of money to tide 
over the loss of earning power the big bulk of this 
costly litigation may be dispensed with, the negligence 
doctrine discarded and under new, practical, simpli 
fied machinery, based on compensation for loss of earn- 
ing power, relief afforded with greater promptness 
and yet by due process of law 
Typical Cases in Which Injured Interstate Work- 
men Were Without Remedy Under the Federal 
Employers’ Liability Act Nor Was Recovery 
Possible Under Any State Workmen’s 
Compensation Act 

Let us illustrate with adjudicated cases necessarily 
allocated under present law in No Man’s Land. 

Case No. i. Timothy Carey*® was a freight train 
conductor working for the Grand Trunk Western 
Railroad Company in a movement of an interstate 
train out of Chicago to points into and beyond Michi- 
gan. It was claimed he sustained an injury by trip- 
ping and falling over a semaphore wire strung along 
the railroad track at the Lansing Station, from the 
developing consequences of which he died. The rail- 
road company employer as to its intrastate business 
had filed with the Michigan Department of Labor and 
Industry its acceptance of the Michigan Workmen’s 
Compensation Act. After the conductor’s death his 
dependent widow presented a claim against the com- 
pany and sought adjudication according to the terms 
of the Michigan Workmen’s Compensation Act. The 
company declined in writing to settle the claim as pre- 
sented upon the ground that the conductor at the time 
of the accident was engaged in interstate commerce. 
The Industrial Accident Board of Michigan, after a 


hearing, ordered the claim allowed under the provisions 
of the Michigan Act. The company appealed to the 
2 _ -. c. R. ( v. Carr, 288 U. S. 260, 268-4 
3 Carey v. Gr I t Western R 200 Mick 12 
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Supreme Court of Michigan which reversed 
and dismissed the widow’s case, holding 
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the line o his duty in performing an act in further- 
ance of interstate commerce—namely, police work on 
the railroad company’s grounds, in the protection of 
an interstate passenger train, and that the accident 
happened while he was ejecting trespassers therefrom. 
Nothing appeared in the statement of facts showing 
the employe had grounds to recover damages under 
the Federal Employers’ Liability Act because it was a 
non-negligent injury. Thus, again, because of ‘its ab- 
sence, there was no chance of recovery under the Fed- 
eral Employers’ Liability Act, and on the other hand, 
because the workman was engaged in interstate com- 
merce, there was no chance of recovering compensa- 
tion under the Workmen’s Compensation Act of Cali- 
fornia 

In its opinion concerning the absence of any right 
of its employee to recover either damages or compen- 
sation under the Federal Employers’ Liability Act or 
under the Workmen's Compensation Act of California, 
the Court said: 

“The United States Congress is given power by the 
Constitution to regulate commerce among the several 
states. As to the application of local or state statutes made 
in the exercise of the police power affecting instrumentali- 
ties of interstate commerce, it is said that this subject be 
longs to the reserve power of the states; that is, the power 
may be exercised by the states in the absence of legislation 
covering the same subject by Congress. When the power 
of Congress, however, is exercised in the direction of cov- 
ering the matter sought to be so regulated, and is compre 
hensive to that end, then the state regulation must give 
way before the superior law.’’!* 


Master and Servant Common Law Negligence 
Rules Applied to Industrial Accidents Now 
Socially and Economically Obsolescent 


The humane aspect of the law reflected in these 
tvpes of cases to the minds of men and women doing 
the country’s industrial labor in interstate commerce is 
unfavorable; it also shows it to be economically obso- 
lescent. While workmen’s compensation laws of forty- 
three states afford adequate, speedy remedies to supply 
the loss of earning power during recovery from intra- 
state and non-commercial industrial injuries, the laws 
of the United States afford no such adequate, prompt 
relief to disabled interstate commerce employes. 

The Federal Employers’ Liability Act, while it 
modifies to some extent common law negligence rules 
between master and servant, still falls short of doing 
social justice to injured interstate commerce workmen 
It simply keeps pace with the intellectual goose step 
of personal injury railroad negligence litigation upon 
common law principles, which every lawyer knows is 
the last word in uncertainty, high cost of justice, and, 
as it has been shown by typical cases given, casts out 
empty handed the industrially injured employe in in- 
stances where such results Should not, from the stand- 
point of social justice, be the vogue. 

In a statement written by Justice Winslow of the 
Supreme Court of Wisconsin, the situation has been 
given its classic exposition : 

“In the days of manual labor, the small shop with few 
employees, and the stage coach there was no such prob- 
Mondou v. New York, New Haven & Hartford R. R. 

( 223 U. S. 1. McCulloch v. Maryland, 4 Wheat. 316. Seaboard 
Air Line R. ( v. Horton, 233 U. S. 501. Taylor v. Taylor, 282 
U. S. 368 Michigan Central R. R. Co. v. Vreeland, 227 U. S. 59. 


In point s ¢t he exclusive nature of similar acts of Congress 


are the cases of Chicago R. I. & P. R. Co. v. Hardwick Farmers’ Elev 


( 226 I 42 Chicago B. & Q. R. Co. v. Miller, 226 U. S. 518 
Simpson v Shepard, 230 1. S. 352 Erie R. Co v. New York, 238 
I S 671 
Opinion of Knappen, C. J.-Grand Trunk Ry. Co. v. Knapp, 233 
Fed. at py 4 c 1 a discussion and citations pro and con 
m liabil f injuries in interstate commerce under 
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lem, or, if there was, it was almost negligible. There was 
no army of injured and dying, with constantly swelling 
ranks marching with halting step and dimming eyes t 
the great hereafter. This is what we have with us now, 
thanks to the wonderful material progress of our age, and 
this is what we shall have with us for many a day to comé 
Legislate as we may in the line of stringent requirements 
for safety devices or the abolition of employer’s comn 
law defenses, the army of the injured will still increase. 
and the price of our manufacturing greatness will still have 
to be-paid in human blood and tears. To speak of the 
common law personal injury action as a remedy for this 
problem is to jest with serious subjects, to give a ston 
to one who asks for bread.” 

The expressions of many able courts giving full 
attention to social economic aspects of the injured 
wage earners’ serious problems further emphasize the 
point. The rationale of the demand for workmen’s 
compensation acts, the evils of personal injury litigation 
and the harshness of the common law rules, where 
negligence and the freedom from contributory negli- 
gence must be shown, or the doctrine of comparative 
negligence battled with and contention had over the 
measure of damages for injuries in industrial acci 
dents, have been most forceably presented and their 
existence fully justified as the better system for in 
dustry to be governed by.’ 

Suggested Remedies 

It definitely appears that unless a legislative rem 
edy is available through action of Congress, No Man’s 
Land will continue to be the final repository of injury 
and disability causes of the types given, and the classic 
exposition of Justice Winslow will remain a true pic 
ture of the backward state of the federal law in its 
denial of social justice to the interstate commerce wage 
earner. 

Devising an adequate, appropriate remedy is the 

; I 

difficult, yet the real business aspect of the subject 
The legal machinery should be created 

“It is the machinery of justice that gives life to the law 
It is the administration of justice that makes the laws 
actively effective. It results that if the laws are to afford 
their equal protection to all persons in a modern commu 
nity the machinery of justice must be readily accessible t 
all, must be easily workable by all, and must be swift in 
its operation. 

“Our present difficulty arises because we have not yet 
refitted our whole system to meet the new demands of 
our urban populations. Entirely too many citizens find in 
actual experience that access to the courts is difficult, that 
the procedural machinery is complicated beyond any hops 
of their understanding and utilizing it, and that the legal 
system moves so slowly in their behalf that no prompt and 
summary relief can be obtained. . . . 

“The superiority of the law affording compensation 
accidents over the prior law which required a suit for dam 
ages based on the emplover’s negligence is so great and 
is sO universally admitted that no extended comment on 
this aspect of the matter is necessary. But if the legisla 
tion which introduced the compensation principle had 
stopped there very little gain would have resulted, and in 
fact the legislatures went much further. They attacked the 
defects in the machinery of justice which we have sum 
marized under the three headings of delays, court costs 
and fees, and the necessary expense involved in the em 
ployment of counsel. The legislatures practically abolished 
all costs and fees, they designed a procedure that would 
be summary in character, they wished to eliminate the 





for 
or 


12 Reason for d ywnd—C unr gham \ Northwestern I » 
44 Mont. 180, 204 Powers v. Hotel Bond Ca. 22 Caen. S48. 10 
Evils of personal in litigatior niot f McPherson | » Hav 
kins v. Bleakley, 220 Fed. 378 82 Borgnis v. Falk Co., 147 W 
327, B37, 347-850 

Harshness of mmon law 
of the Supreme Court of Wis i? 
144 Wis. 451, 468. Dissenting epinion 
Journal Co. v. Workmen's Compensation 

Adams v. Iten Biscuit Co €83 Okl 
Davis Smith Co. v. Clausen, 65 Was 156, 209-10 Miller v. (¢ 
Milwaukee, 154 Wis. 652, 660-661, 670 

In N. Y. ( R. ( v. Whit 243 U. S. 188. the 
carefully analyzed and approved the underlying social ecot ' 
pose and theory upon which Workmen's Compensation Acts are ased 


W 1 } 
14, Extracts from Bulletin No. 398 supra, at 
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necessity for counsel altogether, and a rdingly they 
trusted the administration of the workmen’s compensat 
acts not to the courts but to a new type of quasi-jud 
agency called industrial accident boards mmissions 

Three alternative remedies are suggested for co 
sideration : 

(1 4 compulsory National Workmen’s Cor 
pensation Act covering all employers and employ 
engaged in interstate commerce by rail and possil 
also motor and air, made to supersede the Federal Er 


a 
ployer’s Liability Act; or 
(2) An-optional National Workmen's Compx 


sation Act supplemental to the present Federal | 

ployers’ Liability Act, covering all the same class 

employes and employers who accept its provisions ; 
(3) A proviso to the present Federal Employer 


Liability Act saving and reserving to interstate coi 
merce workmen the right to prosecute 
pensation for injuries in interstate commerce empl 
laws of the Sta 





ment under workmen’s compensatio1 

where the injury occurs, in case the employer and et 
ploye (as in Michigan) shall have accepted and 
erate under such an act, and such state acts so draft 


as to cover cases of injuries in interstate commerce 





Conclusion 


The courts have interpreted and administered t 
law as they found it and are not privileged to go fu 


ther in advancing relief measures nchronizing w 
modern, industrial, urban progress and development 
The Federal Employers’ Liability Act sacrific 
upon the altar of geographical uniformity too mu 
of the humane aspects of Workmen’s ( ynpensati 
Acts. The ideal of social justice based on compens 
tion for loss of earning power has been shown by tl 


experience of America, England, Norway and Gi 
many to possess more of the elements of socia 
as a rule of industry and commerce than the litigi 
common law ideal of damage awards premised o1 
on proof of negligence. 

It is the privilege as well as t 
























rogative of Congress to give the remedial relief nec 
sary by enactment of a statute that will itself occu 
with authority or permit state law to occupy No Mar 
Land and thus eventually set up the legal machin 
for render go legal as well as social justice to the 
jured or the dependents of workmen killed in inte 
state commerce, through adequate compensation Ik 
lation covering all branches of interstate common « 
rier service, rather than to see them cast by the w 
side in too many instances as industrial wrecks w 
out adequate, practical remedy or salvage 
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KANSAS JUDICIAL COUNCIL RECOMMENDS 


LEGISLATION 


%H rt of the Kansas Judicial Coun- 
| vith the Governor. It was 
as of 1, 1928, but the activities of the 
slature dé the state printer. The first re- 
1927, contained 177 pages, and the present one 
pages. In this report the summary of activi- 
of the district court by counties was omitted, 
as in the « er report the summary was made 
idicial districts, of which there are 36. 
As the legislature did not meet until the Coun- 
as well in its second year, no attention to leg- 
iS § n in its first report. But as the 
lature of 1929 was to convene soon after the 
vf the s nd annual report, legislation began 
receive con ration. A number of general rec- 
nendations re made, and later ten or a dozen 
were prepared and presented, These were in 
f the respective judiciary 
n Such chairmen 
members of the Judicial Council by virtue of 
office 
The 1 endations in general are to make 
udicial system of the state a unit, to have only 
lges tratned the law, to transfer judges read- 
as work ma uire, to retain them during good 
havior, t mpensate them adequately and to 
move them for the good of the service. It is fur- 
er recommet 1 that procedure be under rules 
the supreme rt rather than legislative enact- 
nt. And als that cle rical ( fficials be appointed 


J 
f 


system of courts 
re is so far 1 igreement in the Council, but 
ws as to what unified system vary from hav- 
e but one trial court and one appellate court to 
ving district uunty, and justice of the peace 
urts with further power in the legislature to es- 
blish other courts in its discretion. All agree on 
ving but ot rt of appeals. As to jury trials, 
early impre n in the Council that providing 
verdicts by t thirds or three-fourths or more 
the jurors, without requiring unanimity, would 
a help, has been somewhat affected by the fig- 
es from over tl tate for the past year tending 
show that n juries hang they divide too 
ften six to six en to five, to make much dif- 
if fourths verdict were author- 





For the Supreme Court the Council recom- 
ls providit f nt law clerks to lessen the 
den of research upon the Justices and thereby 
enable the Court to decide more cases if busi- 

‘reases he time to perfect appeal from 
trial to the appellate court should be shortened 


’m six months to sixty days, and new trial should 


For the district urt there is recommended 

f I f elimination of 

lay in disposit f motions, and the entering of 
lements and decrees promptly and clearly on the 
urnals. The petition for divorce is suggested to 
in the lang f the statute, with provision 
a hill of particulars if details of fact are desired. 


ns 
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The state and defendant should have equal number 
of peremptory challenges on the jury. The law 
should be clarified so that either the prosecution 
may comment on a defendant’s failure to testify, or 
that anv such reference must be reversible error. 
Defendants jointly charged with felony should be 
triable together or separately in the discretion of 
the court as is now the law in misdemeanors. 

Conspiracy should be a state crime just as it 
is a federal crime. The state should be enabled to 
have a change of venue for sufficient reason in crim- 
inal cases. A short form of information should be 
authorized. A. fee should be provided for counsel 
appointed to defend indigent persons on trial. 

For probate courts it is recommended that 
higher qualifications be required for the judges, 
most of whom now are laymen. No fees should 
be provided as compensation in addition to the sal- 
ary. Such judges should not practice law, either 
in their own courts or elsewhere. When a jury 
trial has been had there should be no trial by jury 
de novo of right. In large courts additional judges 
should be provided and should be permitted to sit 
at more than one place in the county. The records 
should be uniform throughout the state. 

City courts should be abolished and a general 
county court substituted with jurisdiction now pos- 
sessed by such courts and county, probate, juvenile 
and justice of the peace courts. 

For justices of the peace it is recommended 
that such courts either be abolished or their num- 
ber greatly limited, and the courts established only 
in communities where needed and desired. While 
they continue, justice courts should have provision 
for appeal on law questions only, so as to prevent 
the injustice of arbitrary rulings where the defend- 
ants are too poor to give bond to pay the judgment 
if they lose on appeal. The present practice of 
trial de novo and by jury on appeal, both of civil 
and criminal cases, after having had jury trial once 
in the justice court, is strongly disapproved. 

Consideration was had of rewriting the entire 
judiciary article of the state constitution with a 
view to submitting it to popular vote as an amend- 
ment to the state constitution in lieu of the present 
article. There is some doubt whether an entire 
aricle is a “proposition” or an “amendment” as 
these terms are used in reference to constitutional 
amendments. 

sills offered in the legislature of 1929, drawn 
by the Judicial Council, provide: For a jury com- 
mission to select names from which jury panels 
may be drawn. For appeals on law points from 
justice of the peace courts without a bond to pay 
plaintiffs’ claim. For a system of books and rec 
ords to be prescribed for district courts by the su- 
preme court. For law clerks to justices of the su- 
preme court. For equal challenges of the state and 
the defense on juries. For conspiracy as a crime, 
in the language of the federal statute. For defin- 
ing new trial and limiting right to appeal to sixty 
days. For permitting trial of civil cases to six 
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jurors. For creating a county court of general 
jurisdiction. 

The Council have so far been conservative in 
all their recommendations, and have perhaps been 
more interested in securing reliable data and in 
building up a body of court statistics, since noth- 
ing of the kind has ever been before assembled in 
Kansas, than to urge any particular theory or meas- 
ure of reform. 

When the Judicial Council of Kansas was or- 
ganized June 11, 1927, the time until the first re- 
port to the Governor was due to be made, Decem- 
ber 1, 1927, was too short for a complete survey of 
the judicial system of Kansas in its actual work- 
ings. Such survey was the first object of the Coun- 
cil. This aim has since been maintained. It is the 
purpose of the Council to get together the facts 
concerning the entire judicial system and have 
them available for general use, and particularly for 
the Council in its consideration of ways and means 
of improvement, so as to make the administration 
of justice as certain, speedy and economical as can 
reasonably be done. 

The 105 clerks of the District courts in as 
many counties of the state were called upon for 
information as to court activities for the year end- 
ing June 30. 1927, and again for the year ending 
June 30, 1928. The results of their reports are 
tabulated in the two successive publications of the 
Judicial Council, and already afford a basis for be- 
ginning comparison. The district court alone has 
full general jurisdiction in Kansas. The number 
of cases tried or otherwise disposed of was some 
what greater during the second year of inquiry 
than during the first. The fact of collecting and 
publishing data has to some extent stimulated in- 
terest in disposing of cases that might otherwise 
drag. 

Around 10,000 civil cases were disposed of each 
vear and 4,000 divorce cases, and 3,500 criminal 
cases. The number of civil actions other than di- 
vorce cases, pending on July 1, 1928, was about 350 
fewer than the preceding year. The number of 
criminal cases was about 200 fewer. But the num 
ber of pending divorce cases was about 700 greater 
than the preceding year, although 400 more had 
been disposed of in the interval than in the earlier 
year. 

The Council met four times during its first 
year and five times during its second year up to 
making the annual reports. The meetings have 
been at irregular intervals at the call of the Chair- 
man, Hon. W. W. Harvey, Justice of the Supreme 
Court. 

In the second year the Council entered vigor 
ously into inquiry of the probate, city, county, ju- 
venile, justice of the peace, and ‘small debtors 
courts in addition to continuing work as to the dis- 
trict courts. This covers substantially the whole 
range of litigation in the state except the police 
courts, which function in about 750 organized cities 
of three classes. No inquiry has been made as to 
the amount or details of litigation in the federal 
court for the district of Kansas. These fields will 
probably be considered later 

At once upon organization the Council took 
up also the problem of rules to be prescribed by 
the Supreme Court of the state, including also 
therein a consideration of the relative value of such 
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court and of the legislature as the means for pre 
scribing judicial procedure. A number of rules « 
matters not covered by statute have been wide 
discussed over the state by the bar, and a few hay 
been recommended recently to the supreme cou: 
for adoption and promulgation. 

While from the admission of the state into th 
Union in 1861 a code of civil procedure enacted 
the legislature has been in force for the district 
courts, amended somewhat liberally in 1909, tl 
probate courts which now handle large values 
estates of decedents, and also of minors and incom 
petents, have little of procedure prescribed. Tl 
Council therefore has given much attention to th 
lack with a view to formulating in detail a code oi 
probate procedure. 

The probate courts had 8,500 estates of dec¢ 
dents pending July 1, 1928, and 3500 estates 
minors. In the juvenile courts the same judg 
had 1500 cases pending. County courts which ex 
ist in 15 counties under the same judges as the pr: 
bate and juvenile courts, had disposed of nearly 
5,000 cases, civil, misdemeanor, and preliminary, 
in their history. They were organized at variou 
intervals in the five years since the permissive stat 
ute of 1923. 

The obsolescence of the justice of the peace 
courts which are required by the constitution 
shown in the fact that out of a possible 3300, fewer 
than 1,000 were elected and qualified, and only 
about 300 reported any business. 

The city courts, like the county courts, hav 
all the civil and criminal jurisdiction of justices 
the peace, and in addition thereto have civil juri 
diction up to $1,000 while $300 is the maximum fo 
a justice of the peace. Seven cities with popula 
tion varying from 20,000 to 100,000, have city 
courts. These handled nearly 8000 civil cases, over 
1000 preliminary examinations, and nearly 1500 
misdemeanors. 

Small debtors’ courts exist in a few cfties 
handle claims of not over $20 without expense 
poor litigants. The judges serve without pay 
the largest three cities, Kansas City, Wichita, a1 
Topeka, considerable work for the poor has beet 
done in this way. But where the defendants fa 
to pay judgments nothing effective has been pr 
vided or found to effect collection. 

The data for district, probate, county a1 
justice of the peace courts are tabulated in deta 
by counties. The inquiry for the district court 
designed to elicit not only the number of cases 
filed but the number disposed of before tria 
When tried the figures show whether by court 
jury, or referee. Defaults are indicated. T! 
alacrity or delay in filing answers, and also in tr 
ing the cases is indicated, and then the time with 
which the judgment or decree of the court is 
tually entered upon the journal. 

Similarly the filing, presentation and dis} 
sition of motions and demurrers is shown. |! 
nally some light is shed on the costs of the lit 
gation. Cases pending are treated rather briefl 
to show their number and the length of time per 
ing in eight intervals, varying from less th 
three months up to over five years. Nearly tw 
as many cases have been pending less than thr 
months as have been pending from three to s 
months. About five out of seven on an averag 
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script, and with which trial is taken up after in- 
formation filed. Some figures are given on pa- 
roles which are granted by the district court or 
judge, not only from sentences of such court but 
also from sentences of county and justice of the 
peace courts. For certain felonies, too, paroles 
may be granted at any time before actual incar 
ceration in reformatory or penitentiary. 

As to pending criminal cases, eight classifi 
cations are given of the length of time from three 
months up to above five years since filing. 

|. C. RUuPPENTHAL, Secretary. 


THE JURY ON TRIAL: A REPLY 


in: Large Generalizations Either for or against the Jury 
Be Considered in Arriving at Correct Appraisal of 
Present It Is Source of Delay and Injustice 


JosepH G. SWEET 


where falsely? Is the compromised result of the intui- 
tible tional workings of twelve untrained minds always 
exact, ap- necessarily better than the reasoned product of one 
indulg- guided by law and ruled by logic? 
upon, oO! It is not by saying, “I deny that any single 
It is hu- judge, or group of judges, will give to the true 
recently administration of justice any more satisfactory 
service as the final arbitrators of issues of fact than 
1 si does the jury—an abstract as it has been called 
exists of the citizens at large,” that we prove the fact. 
Le it all prov- The unsupported opinions of eminent lawyers 
e, the opinio1 vriter, unsupported by on this question have little more value than those 
ind argument o1 ymental analysis, are ol- of their humbler brethren. Both are subject to 
1 as establis! ns for it ntinuance % color by the same prejudices and circumstances. 
rumentalit ministering justice It is safe to say that many of Mr. Corbin’s 
nn j ti generalizations have been to a considerable extent 
contradicted by the frequent experiences of most 
members of the trial bar 
The statement that 
“the trial lawyer knows only too well that he cannot 
talk for the sake of talking to juries. He knows he must keep 
their attention; that he must stick religiously to the facts or 
lose their confidence; that he must not waste time in oratory— 
for present day juries will not brook mere speechmaking, or 
bickering between counsel, or procrastination at any stage of 


iscep 


the tr 


; 


an inherent intuition, an innat cugey Yar is not justified by the common experience of the 


r a trial what they thought of a certain witness whe bar. History records and daily experience teaches 

inced, had testified f Il said t elieved he that many of our most successful damage lawyers 

ionally, but, u my further inquiry, non are those who constantly indulge in acting and by- 

play for the very purpose of arousing sympathy or 

prejudice in the minds of jurors. If the deceased 

was intoxicated when his automobile ran into the 

pa railway train and Christmas is near at hand, it may 

*y establish 1 rrect! f the decision not be amiss to suggest to the jurors that they 

hed by the jut s the fact that the jurors collectively act as Santa Claus to the shabbily-clad 
ed upon intuitio: ther in any process of children seated in the front row. 

soning’ necessaril tablish eir infallibil ? Mr. Corbin asserts, “That the best trained and 

es this, in fact, pr the witness did most expert judge of witnesses is the man who is 
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contact with 


adjudged.” 
that a jury 
superannuated 


in daily business, social and personal 


the average run of the witnes being 
Even this, if granted, does not establis! 
made up of two housewives 
mechanics, one street car conductor, 
man and five small tradesmen, necessarily com 
petent to weigh and determine the 
sented by a trial at law. 

Mr. Corbin evidently has a model jury in mind 
when he says: 

“If one would know and 
jury accords the remarks and directions 
view the scene of action itself. Walk 
the state.” 


Those of us 


one business 


nice issues pré 


understand how much weight the 
of the judge, let him 
nto any courtroom in 


seen yawning jurors, 
drowsily watching the court read 
the instructions and heard those same jurors 
make light of the instructions after trial, may beg 
leave to differ with the optimistic author. 

There are many cases in 
the jury does substantial justice between the pat 
ties. But this is obviously not always the rule. 

In a case tried in a comparatively large city 
in California, two automobiles had collided on a 
public street and one had run up on the sidewalk 
and injured a woman 1 woman brought 
suit against both automobile drivers. Her medical 
and hospital bills amounted to $1,500. The jury 
returned a verdict in her favor and assessed dam 
ages at $1600. There were six city women on the 
jury. During the course of the trial it developed 
that the plaintiff had lived on a farm and milked 
cows. The city women were of the opinion that a 
woman that had milked cows was not entitled to 
damages, no matter what had happened to her. A 
compromise verdict was the result 

In another case, at the end of six days of trial, 
the foreman of the jury reached the juryroom with 
a fixed idea that two defendants was the 
plaintiff. 

If we indulge in conclusions, we may reach any 
result. The lawyer who desires to perpetuate the 
present system will draw his own conclusions from 
his own happy experiences. The lawyer who dis 
agrees with him may reach opposite conclusions 
based upon unhappy experiences of equal probative 
value. 

If we are to arrive at any correct appraisal of 
the jury system we must consider three elements: 
(1) the probable mental caliber and capacity of self 
control of the persons constituting the jury; (2) the 
nature of the problems required to be passed upon b 
that jury; (3) the conditions under which they are re 
quired to reach con based upon the facts 
proved. 

1. The old-fashioned democt 
that all men created free and equal. 
ably, the originators of 
that all 
themselves, by honest 
other person. However, 
construe democracy to 


equal capacities for the 


who 
buzzing flies as 


ha ve 


undoubtedly which 


The injure 


one of 


_ oe 
LUSTONS 


itic doctrine was 
Prob- 
really meant 
a right to make 
equals of any 
\mericans came to 
mean that all persons had 
performance of all duties 
The present day jury system seems to have 
been generated by belief in the latter assumption 
If all men are equal, the judgment of twelve ignor 
ant, untrained men is at least as good as the con 
sidered conclusion of one intelligent and trained 
mind. If we that all persons—male and 
female I 


were 
this doctrine 
persons were born w ith 

effort, the 
many 


assume 


without regard to native ability, color, or 





experience, have the understanding 
based on 


, 
bly 


making correct decisions 


then the jury 


ro! rendering 


reasona 


system 1S a 


justice between litigant 


However, this is obviously not the 
researches of psychologists and scienti 
experience gained from examining 
of men during the late war have demo: 
humans are born with varying menta 
The mental tests given 
chosen by draft during the World wat 
average mental age of these persons 


93,365 


The mental ag 
was that of a child 
It w 
thirteen t 
The remainder 
Ot 6,188 seniors 


and one-tenths years, 
age white soldier 
ges of thirteen and fourteen 

per cent from 
in mental 


were 
age. were 


mental scale tested 
schools in Indiana under a system which 
the intelligences in A, B, C, D, E, and 
it was found that twenty-six per cent 
FE, or F, grades of intelligence. 

It is probable that persons chosen 
service, taken as they are from all ran] 
represent about the same cross-section 
ulation called to the colors by the draft 

It is true that many persons chose1 
have had a broader experience in lif 
young men chosen for military service 
the intelligence tests have demonstrated that 
perience 
ability to 


does not mental « 
| deal with new problems. 
ties imposed upon jurors usually re 
cise of faculties not generally called 
exigencies of every day life. 

It will, I think, be generally conceded that 
drawing of correct inferences from new and 
plicated sets of facts is one of the n ost 
mental feats. This is what is requir 
law. May it properly be trusted to 
out previous experience and, on the 
the mental age of a thirteen year old 

2. Let us consider the nature of 
that jurors are called upon to decide 

Are jurors, as a mentally 
reach a sound conclusion as to whicl 
perts is in his testimony cone 
quality of oriental imports? Are they 
weighing the testimony of rival geolo 

Litigation arising out of tortious 
person furnishes work for most of the juries 
larger cities. The extent and nature of the in 
must ‘be established largely by medical testim 
Is a juror who thinks the humerus must 
competent to decide between the well 
\.. who testifies that the plaintiff has 
strable injury and Dr. B., of doubtful 
who gravely swears that the bruising 
calcis may ultimately produce a tumor 
dulla oblongata? 

Are people of average mentality 
the practice of self-restraint and th 
judicial faculties, capable of laying aside emb 
and prejudice so that the case may | e tal 
its merits? T 

The obvious reply is that judges are n the ab 
fallible. This is true. But judges ar mpo 
persons with certain mental attainm 


increase 


class, 


correct 
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been ‘estraint, to weigh 


con- 


merits of! 


and investi 
theories 


they are not re- 


reflection and 


the decision of 
which juries are 
such that an in- 
| from intelli 
persons? 
assume that each 
of the testimony. 
care- 


Our appellate 
heard and remembered all 
s, though, the t1 consumed weeks. A. 
nember testimony, will gen- 
to be written 
is close and of long 
ration. Counsel ith the facts in ad- 
ce of trial, ha portions of the testimony 
rgument to the jury. All 
not assimilate all 
that untrained 


judge, train¢ 


ly require part t the testimony 


for his use where the case 


nscribed for 
yprnize that tra minds can 


the evidence ant 


> assume 
ids of ordinary intelligence have 
The fact y is composed of twelve 
sons adds to th ulty. Twelve people, see- 
a football gam ll differ radically upon de- 
ls and essentials 
licited on the witness stand, upon 
experience, and forced to 
ver- 


that 


[welve persons listening to 
timony as eli 
bjects foreign t 
ich a conclusion 

t that is based upon hazy recollect 
the result of compromise 

And the jury, most states, must pass upon 
issues of fact—must decide them in one gulp. 
biles, the credibility of strange 
the relative skill and honesty of phy- 
ians must be settled at one sitting. 

And the instructions! They are usually read 
the jury by the judge and the reading may take 
ere. minutes to two hours. Ab- 
law are read to twelve per- 
ns who know nothi of legal principles and, on 
the instant, these persons are asked to apply these 
gal principles to facts which they may have for- 


render a 
yn and which 


ust inevitably 


and contest 


ie speed of automo 


tnesses, 


ywhere from twenty 
tract propositions 


itten. 

Formerly, appellat 
ry understood each 
which it was 


courts that the 
struction given, in the exact 
read. The instructions 
ere carefully and reversals for errone- 
s instructions co! ! As time the 
urts of appeal ly unconsciously reached 
e conclusion that instructions didn’t count for 
much after all and the rules were liberalized. 
wadays, it is the f to assume that the jury 
derstood the instructions as a and _ har- 
mized them and that one erroneous instruction 
is of little consequence, if the general tenor of 
e instructions was in accordance with law. The 
tter assumption is perhaps worse than the former. 
veryone recognizes that the jury did not under- 
and all of the instructions. No one can say that 
€ erroneous was not the only one re- 
embered and appli by the jury. Either way 

take it, it is pure speculation 

The consideration of a few instructions reveals 
e absurdity of the whole system. Fancy a jury 
mposed of twelve average laymen understanding, 


assumed 


nguage in 
scrutil 


passed, 


whole 


instru 


remembering and applying forty separate instruc- 
tions, of which the following are types: 

_ (a) In an action for damages for personal injuries, the 
defendant meets and overcomes plaintifi’s prima facie case 
when he balances it evenly, without proving absence of neg- 
ligence by a preponderance of evidence, or by offering evidence 
tending to show that plaintiff's injuries were the result of an 
unavoidable accident. 

_ (b)_ The defendant in his answer has raised the question 
of contributory negligence. Contributory negligence is such an 
act, Or omission, on the part of a person amounting to want 
of ordinary care, as concurring or co-operating with the negli- 
gent act of the defendant was the proximate cause of the m- 
jury complained of. 

(c) If you find from the evidence that the plaintiff was 
guilty of contributory negligence, and that such contributory 
negligence was a concurring and proximate cause of the acci- 
dent, it does not matter whether the chauffeur in charge of the 
automobile in question was negligent, for under such circum- 
stances, your verdict must be against the plaintiff and in favor 
of the defendant. _ 

(d) The law will not weigh the degree of negligence of 
contending parties. Therefore, | charge you, even though you 
should find the chauffeur in charge of plaintiff's car was to 
some extent negligent, yet if you find that plaintiff was neg- 
ligent in the slightest degree, and that such negligence was a 
concurring and proximate cause of the accident, he cannot re- 
cover and your verdict should be for the defendant.” 

lf twelve lawyers, not familiar with the trial 
of tort cases, should be placed in a jury box and 
the usual set of instructions read to them, they 
would spend hours arguing over the law given 
them by the court. This is just one more of the 
patent absurdities underlying our present jury sys- 
tem. 

The tendency of modern life has been toward 
the scientific solution of business and social prob- 
lems. The stress and complexity of our highly 
developed civilization demand that this shall be so. 

In fhe days when litigation had to do largely 
with local problems, when those problems were 
simple, and when practically everyone in the com- 
munity was capable of understanding them, and 
did understand them, the jury system was a fairly 
satisfactory means of disposing of litigation. To- 
day conditions have entirely changed. Wide 
knowledge and accurate and controlled thinking 
are essential to the disposition of suits at law. It 
is plain that the jury system does not bring these 
to the administration of justice. 

It is highly improbable that the jury system 
will, in our generation, ever be entirely abolished. 
Perhaps, with radical modifications, it should be re- 
tained, but, as it now stands, it is an apparent 
source of injustice, delay and appeal. It assumes 
that persons with no training in the self-restraint 
necessary for the discharge of judicial functions 
have it. It assumes that the unfit may perform 
the duties of the fit and, above all, it calls upon 
ignorance to sit in judgment upon learning. It is 
about as well fitted to the needs of modern society 
as a smooth bore musket to those of a modern 


marine. 





How Each Member Can Help 
On the last page of this issue of the Journal is printed 
the regular application blank for membership in the Ameri- 
can Bar Association. 
It is for the convenience of members interested in the 
growth and progress of the organization of which they are 
a part and who are willing to help increase its membership. 














What to do 
ment, how to mal 


restore conhndence 


not the greatest pt 


ment. 
This problen 

judges ot our ¢ 

an investigation, re 

submitted with the 


the JoURNAL and assi 
To wisely consi 


light of experience 
Following the 


Fifteenth Amendment 


hibiting slavery, 


LETTERS OF INTEREST TO THE 


The Eighteenth Constitutional Amendment — Its 
Purpose, Review and Suggestions for Action 





protection of the la 


black or white. 
The Leg 





aroused a batt 
and South, the Nortl 
language of the Fif 


to vote shal] not 
granted to the Ne 


of the Southern S 


Disrespect of 


and far more dang 
Fighteenth Amendn 


rights adopted con 


cations the right of 
expensive litigation 
out this controversy 


Court 

The object oO 
Amendment was t 
standard of our j 


amendment was me 


manufacture, sal 


beverage purposes 
concurrent power 
Congress, d 


; 


perience under 


the veto of President 
v1 


bracing most wu! 


which, with the stringent 


character of enfor 
our citizens 


The I ightec ntl 


acting beverag 
are denied. 

The art of 
practiced many 
countries from tl 
intoxicating drinl 
Eighteenth Amen 


er contr 


licr 


portation of intox! 


and by law prol 
beneficial effects 
physician it should 


and the unreason 
of such hi 


ot 





our 


the power of 
ment. Rhode Isl 
Rupert vs. Coffey 
Vs Day et al, 








The Court ha 


(1) That 
adopted 









PROFESSION 






























































Se tM S Sy al 2 
~ S s 
I he ‘ 
< 
t 
« . 
‘ ( 
ent m1 
I 
t 
< t 
t 
+ ¢ 
- +} 
‘ one 
teorit é S 
t 
r y t < 2 ‘ 
, -~ 
t S 
‘ ‘ 
‘ r r 
| ‘ i 
ere 
‘ 5 T > 
t ‘ i! ‘ ‘s cl. 
ld ‘ 
< 
| 
ge ti n 
t { ¢ 
, 
c ‘ im I 
5 trl < 
r 
) 
£ Ss beve 
< erm 
r 
r ( 
< Ss it vt ‘ 
; ‘ p 
‘ 
t <T¢ 
ry 
sent 



















Mr. Dooley on the Shakespeare-Bacon Controversy 
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Invest and reinvest funds 
promptly as received 


ITTLE acorns drop from great oaks, take root terest on a thousand dollar §% bond makes a 
and in time grow into trees themselves. one-tenth payment ona five hundred dollar bond. 
There is a hint to investors in this. Regular The interest on two such bonds will buy a hun- 
investment of money, and the equally regular dred dollar bond outright, Smaller amounts may 
reinvestment of the interest, lead to surprising be saved and added to bond interest to increase 
growth of capital. “Money can beget money and the sums for investment. Over a period of 
its offspring can beget more,” wrote the finan- _ twenty-five years half the total amount you will 


SE ccemesenetitemmeninenc title ctitlieeaescetes tit tient 


cially wise Benjamin Franklin, have accumulated in this way will be derived from 
To apply this two-fold principle of fruitful interest alone, at the conservative rate of 5%. 
investment, first, invest your funds regularly as It requires a plan to do this. As the first step 


you receive them. Money held idle fora“better in such a plan, select an investment house to 
time to invest” forfeits its assured present earn- —_ counsel with you, to aid you in selecting issues 
ing power for an uncertain future return. Inthe suited to your needs, and.to help you in the reg- 
long run, steady employment of investment ular investment and reinvestment of your 
funds is by far the best policy. It is the standard money. The facilities of Halsey, Stuart & Co. 
practice of insurance companies and other large are available to large and small investors alike 
institutional investors. in the formulation and working out of financial 

Second, invest interest promptly. Slow as it plans of this nature. May we send you our book- 
may seem in its early stages, compound interest _ let, ‘Looking Ahead Financially,” which tells 
does work wonders. No amount is too small to more fully of the advantages of such a plan, and 
aid in the increase of principal. One year’s in- of ourability to assist in its successful realization. 


Ask for booklet AN-39 
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very r hursday Ez ening — Hear the Old Counsellor on the Halsey-Stuart Program 
A unique radio program featuring helpful advice on how to invest your money . . . music by instrumental ensemble 
Broadcast from coast to coast 


through W- E- A-F and 34 stations associated with the National Broadcasting Company 
10 P. m. Eastern Standard Time 9 p.m. Central Standard Time 8 r. m. Mountain Standard Time 7». m. Pacific Standard Time 
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Why Lawyers Should eiees Advertise ambulance 
similar nomenciat 


- . gap: aed : 7 The most 


Editor, AMERICAN B 

In the February 
son Hewitt, of : 
exist, other than not comporting w e digni »f the pr for the purpose of obtaim releases, 
fession, tor the proh ion against fessional adve ins trom “al met! yvus i Wed 


r ‘ 


while advertising is always perm le business iwyers ic] such 
The reasons idament the very nature of the dif demned, even mildly it we believe 
ferences existing b ren yrofessions and business. In t f the member { the American 
latter a man buys an l and merchandise t t would not o1 relieved of 
is perfectly natural a roper for him to puff the.value ai attempt at such imposition upon 
intage oO! necessities, yuld ¢ 
of the Court 
for an additional 
has been attempted 


quality of his wares leals wl with tangible objects 
whether those objects nsist of paj of pins, lead pen 
or locomotive engines. His income is derived from profit 
the turn-over of his sak have previously engaged in the defense 
But the protess nal lan : lO g l lor sale. His capi- difficult to get a 
tal is not the merchandise 1 is shelves or in his warehouse, Everyone knows from observation 
but his ability, his experien e, h yn and training. Heé meciieure seats asta the plaintiff 
is not permitted to hold out balit superior to that of his 4 majority of the cases, is perfectly hel 
competitors nor to boas an experience as rendering his gent arrangement can > pi tected 
services more valuable than 1 n other words, a man may his case may be, he would be compel! 
advertise his wares but 1 his brai put upon him by the wrongs of 
It may be furtl rote 7 | hics of business does charity of many wvers who are 
not permit a business man to advertise the particular ability gation, whether for compensatior 
which has made him st t ver his rivals. Even though 
his goods are superior to theirs, his st s beyond theirs de Walhalla 
pends upon the superior qualities of br ind intelligence, and 
in these respects he is limited in his advertising even as | “Thanking the Jury—and the Reverse” 


professional man is limited 


there are s 


' GARDINER Editor, AMERICAN Bar ASSOCIATION 
Feb > article on “Thanking the 


San Diego, Cal., 
seems to Ti attracted considerable 


What Kind of a Man Should a Lawyer Be? lantic. This m rning, I have received 


ot mine letter which says 
Editor, AMERICAN Bar Asso ri } TAI “My var Lord and Cousin 
Dr. Harrison Hewitt n | I J urnal for Februar limes, your ~cl “Thanking the 
1929) regarding the rule prohibiting advertising by lawyer dere ron saying something 
and his statement of the usons hi found therefor ar: ractice of paying the Jury in Scotk: 
very interesting. Especially interesting he apparent difficulty will i the story in Glasa 
encountered in formulating reasons for the rule. In respor 295 ; , : 
to his invitation for suggestions, may I be permitted to offe The following is the account, 
the following from The Bo Glasgow Anéc 
It would seem that the question, Why should not a lawyer “The public of Scotland is indebt 
advertise? is but a corollary) 1estion, What kind of a merchant in Glasgow, for obtaining 
man should a lawyer b [ still retain certain youthful ideals ful custom, which in olden times, 
notwithstanding they lom realized, to wit: A lawyer Court. It was the practice in all 
should be a gentleman; |! laract should be of the highest Crown, when successful, to pay each jur 
and he should be cultured, learn id able. These are per to give the whole of them their supper. 
sonal qualities and a man is kno » possess them not because M’ Nair ‘hz into some scrape } 
he broadcasts that he has 1, b vecause of the life he has tion was raised against him in the Exche 
lived. The mere attempt even the desire, to assert them vurgh. When the case came to be called 
stamps a man as not having them. The necessity for canons of after narrating all the facts and comment 
ethics is a reflection upon the profession a whole, but it must luded his address to the Jury by remim 
be admitted that ideals are usually impracticable brought in a verdict, they would 
I have added regard fi iter of the letter mentioned their supper. Uy hearing whicl 
above because his convictior instinctive asked the Judges if he might be 
ConsSTAN JENSEN ing one word to the Jury: to which reque 
Los Angeles, Feb. 7 assented. Mr. M’Nair then turned r 
thus addressed ther ‘Gentlemen of 
Contingent Fee Accident Litigation what the learned Advocate for 
that he will gi ua guinea 
bring in a ! n favour of 
Robert M’N nercl i ; 
I promise you two guineas 
as much wine ; u can drink, 


+ 


ow, 


Editor, AMERICAN Bar ASSOCIATION JOURNAI 

I have looked with considerable interest upon the articles 
published in reference to “c went fee accident litigation” 
and I have read with a good deal of in st, the number 
curt names applied to practitioners : ; ; 

The standard of Bar rht the highest of any vem 5; am ox Ore, teh 
profession that there is, because it | do with all other M Nair obtain 

. . 1 1 ’ — Crown never 
businesses ; but it seems th > stan 1 of truthfulness and ; ; 
honesty has been absolutely overlool y all of our writers species of 
who have undertaken to di 1e practice along these lines am i : sae 

I think it is most unfo ate tl men who become influ able story; but, Si nom 
tial in the profession, ur al o brow-beat and keep down 
worthy young men wh ish to ¢ he professi on and have 
the best of motives and the highe deals, but no means of . . 
making themselves felt in th isin nd professional world Federal Valuation of Railroads 
It is not likely that any ung lawyer without some kind of Editor, American Bar AssoctaTion Jo 
pull can get in the curr of profitable practice without his I inclose a descript ion of a 
starvation period think it by far better to excuse errors and deral Valuation Railroads, 
mistakes in the young in practice, than for the powerful in prac Among the 18 volumes of 
tice and in |! } 


v0, aie 
Wiiuiam Ry 
Osgoode Hall Toronto, Feb. 4. 


business t h : e such aspiring and wort! voted to land, grading, 
ily ambitious men in efforts to gair position of accomplis! ment, I ings, int 
ment for the benefit of humanity itures ther investment 
It is somewhat disgusting to see article after article by men working capital, going concern value 
of great prominence and who have attained considerable for ues to a date certain or range and tre: 
tune and fame, denouncing this cla f worthy aspirants as tory instructions, regulations and notices « 
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Instead of 
a New Edition of 
Ruling Case Law 


we announce a NEW PERMA- 
NENT SUPPLEMENT and Gen 


eral Index covering the entire set. 


Each volume will contain a 
pocket for current supplemental 
matter and in that way R. C. L. 
will be kept alive and up to date in- 


definitely. 


As everyone knows R. C. L. is a 
well-reasoned text statement of the 
law, written very largely by the 
ablest judges. Its language is their 


language. 


Your better judgment will sug 
gest the immediate acquisition of 
R. C. L., particularly as it has been 
rebuilt to serve you for a lifetime 


of practice. 


R. C. L. complete in 28 volumes, 
with NEW PERMANENT SUP- 
PLEMENT and General Index in 
10 volumes, kept up to date indefi 
nitely, is a permanent law book in 
vestment that you should immedi- 
ately avail yourself of. Sold on 
most liberal terms. Let us tell you 
of our monthly budget plan. 


BANCROFT WHITNEY COMPANY 


SAN FRANCISCO LOS ANGELES 
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decorate the gavel of 
bands at its first meeting in 
1927 Colorado Bar Reports 


the American Bar Association with silver 


Yenver and tells the story in the 





7RAFTON ROGERS. 


foulder, Col., March 1 


Why Gentlemen Go Mad 


“A practical ‘jokee’ misplaced her fingers when notice was 
sent to Mr. H. Horner of Fargo, advising him of his ap 
pointment as Vice-Chairman of the Committee on Citizenship, 
the designation reading, ‘Vice-Chairman for the First Congre 
gational District.’ Mr. Horner claims to be a ‘howling Met 
odist,’ insists that we assume responsibility for the error, and 
demands that we give proper publicity to the correction. Fea 
of what may otherwise be in causes us to mak 
this public apology. As we are in the same category as Mr. 
Horner, however, we are not certain whether the apology shoul 
be to Mr. Horner or to the Congregational District, so we just 
upologize generally.” rom N. D. Bar Briefs 


store tor us 


Leading Articles on Current Legal Periodicals 


(Continued from page 222) 
Affirmative Pleas Under Modern Codes and Practice Acts, by 
Alison Reppy; Discretion of Courts in Actions to Dissolve 
Municipal Corporations, by Charles W. Tooke: A Suggested 
Revision of the Statutory Treatment of Service by Publica 
tion, by Jay Leo Rothschild; Principle Applicable to Con 
solidation and Merger of Utilities, by William M 
Wherry; Merger of Law and Equity under Codes and Other 
Statutes, by William F. Wals! 

California Law Revi ( Berkeley, 
tional Bank Taxation in California, by Roger J. Traynor; Bi 
board Regulation and the Aesthetic Viewpoint with Reference 
to California Highways, by Chauncey Shafter Goodrich; The 
Institute of Jurispruden George H. Boke; Death of Pro 
fessor George H. Boke, by Orrin K. McMurray 

University of Pennsylvania Law Review, February (P! 
adelphia)—Amenability of Fi Consuls to Judicial Pri 
in the United States, by Julius I. Puente; The Desirability 
Consolidating the Unif« Commercial Statutes, by Ralph S 
Bauer; Breach of Pr by Robert C. Brown; Prin 
cipal Oharacteristics of Legal Policy in the Recent Europear 
Drafts of Criminal Laws; a Comparative Study, by Ku 
Junckerstor ff. 
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The Lawyer and Ba ind Central Lax 
uary-February (Detroit edledee and T weedle 
dum Analysis of rbulane hasing, by A. A. Golden; Im 
perfect Titles from Void Marriages, by W. H. Coudert 
Recent Problems of Park) Boards Paul J. Thomps 
Amending the Federal] Constitution, by F. G. Bromberg; Crin 
by T. Seton Jevons 

Texas Law Review, Fel f istin, Tex Harl 
Workers and Workmen’s C nsation, by George Willan 


Stumberg; The Creation of Corporate SI! Return 


Journal, Jat 
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ires in 


Promissory Notes, by ]. S. Waterma The Texas Board 
Water Engineers, by F. lovce Cox 
Kentucky Law rnal, Tanuat exington, Ky } 


Right of Privacy, by George Raglar iF Deviatior 
Departure by Servant, by Elizabeth T. Rous Obstructi 
Passways, by James N. McPhers 

Yale Law Journal, February Ne Haven, Conn O 
the Study of Legal Science, by Cassius J. Keyser: The Sun 
mary Judgment, by Charles F. Cl nd Charles U. Same 
Workmen’s Compensation and t ritime Law, by Stan! 


Morrison 
American Law 1E% uat 1 

Who Owns The Air Space, by Jol A. ] ank 

Estoppel in the Law f Contracts nt W. Humbk | 


History of Human Sterilization he United States—Th« 
Statute, Adjudicatior J. H. I i Principles of Motor 
Carrier Regulation, lohn T. ¢ lassachusetts 
cide Trial According to Due Proce f Law, by G. E. Wire 

Harvard Law Review, Febru Cambridge, Mass.) 
The Rational \ 5 A $s y Edmund M. M 
gan; The Narrative Record in Federal Equity Appeals. by 
Erwin N. Griswold and William Mit ll; Incorporation, Mul 
tiple Incorporation, and tl ‘onfl Laws, by Henry |] 
Foley 

Cornell Law Ouarterly, Februar Ithaca, N. Y.)—T 
Court of A ppeals f New York Son Features of its Ore 
ization and Work, by Frank H. Hiscocl \ Remedy for EI 


tion of Remedies, by ] Leo R schild: The Pet 
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The Act in ¢ by E. H outher 
Potestas non Potest Delegari; A Maxim 
Patrick W. Duff and Horace 
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the Right to Assemble, by 


riminology, 

























































tutional Law, by 
Law Notes 
tice, by W. A 
a Limitation on 
Law Quarterly Review, January (Toront 
Injunction in American Labor Controversies, 
Frankfurter and Nathan Greene; Petitions of R 
L. Ehrlich; Calendar of Charter Rolls, by H. G. Richards 
Criminal Procedure, II, by A. C. Wright The St 








French 


Anne’s Well Brewery Co.’s Case, by W lr. >. Stallybra 
The First Legal Execution for Crime in Upper Canada, by t 
lon. Mr. Justice Riddell 
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bjorn Johnson; A Functional Approach to the Law of Bu V 
ness Associations y Williams C. Douglas; Some Difficul 
ties in the Way of a History of American La y Eldon R 
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Marquette Law Review, February (Milwaukee, Wis 

xcess Condemnation in Wisconsin, by Walter H. Bend Is 

Declaratory Relief Constitutional? by Clifton Waillia 
ports, by Carl Zollmann; Validity of Use of Set-Ba I 

Street Widening, by Clifford E. Randal 

\Jinnesota w Review, February Minneay M 
Problem of Preserving Excluded FEviden e Appellat 
Record, by l Wirt Blume; Discont ‘ Service 

Public Utilities, by Ford P. Hall The Validit f th 
\cts of Unrecognized De Facto Governments t Courts 

Non-Recognizing States, by N. D. Houghte 

Law Notes, February (Northport, N ping the 
Income Tax, by W. A. Shumaker; The Law the Pl 

’s Fee \I Bronaugh 

Southern California Law Review, Fe os Ar 
geles, Cal.)—The Proximate Cause in the Les De f 


the United States and Germany, by Rudol erg 
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Legal Clinic of the University of Southern Ca ’ Jol 
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$224,000,000 in One Year 















Lawyers are in close contact with the tragic side of life, and 
no men know better than they the pathetic figure of the widowed 
wife or mother who is left without adequate funds. 


It 1s not difficult, therefore, to con- 
vince them of the value of Life 
Insurance. 


Consider The Prudential’s record 
for 1928. 


In this one year, total disbursements 
hn to policyholders amounted to 
A more than $224,000,000, chiefly 
, for death claims, disability pay- 

ments, matured endowments and 
dividend settlements. 








Every dollar helped somebody 





THE PRUDENTIAL 


Insurance Company of America 
EDWARD D. DUFFIELD, President 







Home Office, Newark, New Jersey 
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Review of Recent Supreme Court Decisions 


re served 
from any other 

With regard 

said in part: 

But the i 
whether, the nor having pat vit ySsession 
and his entire benefici interé I property when f f : n one Vv 
the trust was create: he mere passing of possessio f r after * donor’s death 
enjoyment of rust fund from the | nat to t ipelling langua to justi 
remaindermen after estator’s th, ; é nd ind » think it is wanting 
after the enactment t e, is in i Tae ) : 
taxing provisions. Th nestion gebesenriy tavckied In conclusion it was pointed 
was left unanswered in Shuke {llen 1e1 doubts resultant upon adopting the g 
eo gift of a re mainder | inte! . oer been made tentions should be resolved in favor 
without reterence t the donor leath, aithougn it did ° ¢ ¢ : 

i : = Rises Mes € : or in favor of such construction as 
in fact vest in possession and enjoyment after his death Dae 1: a 
was held not to be & transfer intended to take effect i constitutionality of the Act. 
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possession or enjoyment at or after the donor’ -ath, T 
f F ind \ ‘ “ting hes de , The case was argued by Mr. 7 
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= Y k create and crystallize the public opinion which Commission 

ecw or that in many cases may be necessary to A. Foley, Surrogate 
insure action, either by Court or Legis! is Chairman, and ( 

ture sel. This subject 
Honorable George 
Westchester County, Ne 
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eral discussion was 








New York Bar’s Fifty-Second Annual 


- “The value to be derived from suct 
Meeting a . 


survey 1S So great that In my opinion t! 
should be little difficulty in raising 


The Fifty-second Annual Meeting of the 
necessary funds to carry it on, éi 
l 


New York State Bar Association was | 
in New York Friday and Saturday, Jat 
ary 18 and 19. The business sessions of 
Friday and Saturday forenoon and after 


j j 
1 aqdcresses made »y 


within or without the profession, an 
tainly without the necessity of placing any 
annual increased financial burden upon our 
: 2 members at large The Secretar) 
noon were held at the House of the Ass iation wnced 
+ gs ¢ > f oat : ' “Included in this surve there she 1 be a ee 
ciation of the Bar of the City of Ne “— 3s outta . he use of fr 
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York, No. 42 West 44th Street he / stu ¢ f what known as the J idicial 
which is now operating in eleven 
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es. I believe that such a survey 
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from the several Jud 
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working library, 
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llate Courts an 
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n : = . “= : y = would disclose the fact that the establis 
a, had gg: ee eget 4 ‘ment of a Judicial Council, with broad au- 
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Corporate Foreclosures 


Receiverships and Reorganizations 


With Complete Forms 
By JOHN E. TRACY 


f Chapman and Cutler and a Member of the Chicago, New York and Michigan Bars 


of the Firm « 


Th 
tions 
corporations. 


titioner. 


Mr. 


order for a copy today. 


CALLAGHAN & COMPANY 


401 East Ohio Street Established 1864 


e field of corporate foreclosures, receiverships and reorganiza- 
is probably the least generally explored branch of the law of 
It has been considered a field only for experts, and those 
who have such expert knowledge have not heretofore had the time or 
the urge to put their knowledge in form for use by the ordinary prac- 
Experts have penetrated its jungles, and like other explor- 
ers they have toiled and suffered, but the knowledge they gained from 
their efforts and their mistakes never got beyond their own files. 
Tracy has made available in his book the accumulated har- 
vest of years of research and inquiry, because, as he says in his Preface, 
“having found it valuable in my own practice, 
offer it to the other members of my profession.” 

A descriptive circular, with table of contents, will be sent on request. 

Why not put this expert to work in your office by sending in your 


I feel it my duty to 
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Bar Hears 


Foreign Policy 


Denver 


ker sketch 
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e We 
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Nations. 
r own foreign pol 
characterized 
being the Ca 
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tures, raw mater 
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ptrons 


Address on Our 


affairs and the first radical change in our 
reign policy was in Latin America. South 
he declared, had become suspi- 
cious of us with the “new interpretation” 
the Monroe doctrine under Roosevelt 
and there was now in some quarters hos- 
lity and even hatred of us. But Ambas- 
sador Morrow and Mr. Hoover, he said, 
had re-established the old idea of the Mon- 
doctrine in South America and had 
met the smaller nations on a parity, re- 
idiating the doctrine of our paternal re- 
latio m toward them. 

The Pan-American Conference, held in 
Washington January 16th last, had been a 
great achievement and we had now agreed 

arbitration and conciliation of all ju- 
arising out of our rela- 

American nations. The 
pe iker thought this meant a “right-about- 

ice” in our attitude and said that if we 

W intervened in Nicaragua the contro- 
ersy would be subject to decision by a 

iciliation Commission. 

Our second great achievement, he said, 
was the signing and ratification of the 
Ke ] logg pact and he interpreted that as a 
de ation that we were no longer isolated 
! “realistic ’ and would now utilize the 
ng technique and machinery for the 
settlement of international disputes. The 
Kellogg Pact, he said, meant at least that 
we would now be obliged to “articulate” 
with the League of Nations and the next 
logical step for us would be “joining up” 
as an official member of the League. 

N. B. to other Local Associations: “Try 
on your piano” at some future meet- 
ing. It will provoke stimulating discus- 

m, even if you happen to be, like Den- 
ver, dwelling in splendid isolation. 

Josepu C. SAMPSON 
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Kansas City Bar Adopts Higher Educa- 
tion Standard 

The grievance committee of the ‘Hien: 
City Bar Association last year in its report 
found the major portion of its trouble 
arose with lawyers having no background 
and insufficient pre-education and recom- 
mended an educational standard as a cure. 
President Piatt, the incoming executive, 
appointed a special committee on legal 
education, ten in number, composed of col- 
lege graduates, non-college men, night law 
school graduates and professors. At the 
January meeting this committee brought 
it a report recommending substantially the 
American Bar Association’s standards. 
After prolonged debate the report was 
adopted over the efforts of members from 
the night law schools and of the non col- 
lege members. 

At the same meeting the committee on 
legislative matters and the committee to 
consider and make recommendations to 
the Association in the matter of the 
method and manner of selecting members 
of the State Judiciary, adopted a resolu- 
tion favoring the introduction at this legis- 
lature of a bill providing for the nomina- 
tion of judges of courts of record by 
nominating conventions, the delegates to 
which may not the same year be a delegate 
to or participate in any other convention 
for the nomination of persons to public 
office. The bill has been introduced and 
will probably pass. 

President Newlin of the American Bar 
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Association made an address at 
banquet. 





Mississippi 





Mississippi Bar to Meet in May 

The Mississippi State Bar Association 
will hold its annual meeting at Clarksdale 
in May, Louis M. Jiggitts, of Jackson, 
secretary, announces, and letters have been 
sent to all members of the organization 
urging their attendance at the convention. 

The meeting at Clarksdale is expected 
to eclipse the 1928 gathering which was 
held at Gulfport, and which up to 
time had been considered the most suc 
cessful convention held by the state law 
yers. The American Bar Association will 
convene at Memphis in October and this 
has added great interest to the Clarksdale 
meeting. 

The members of the association 
been very gratified with the 
the Law Journal, now published by 
University of Mississippi School of La 
in conjunction with the state organization 

George W. Currie, Hattiesburg, is pres 
ident of the State Bar Association, T. C 
Kimbrough, University, president, 
and Louis M. Jiggitts, Jackson, secretary 
treasurer. The executive committee is 
composed of W. C. Sweat, Corinth, R. H 
Powell, Canton and M. S. Conner, Semi- 
nary. 
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Nebraska 





Nebraska Bar President Appoints 
Committees 
The Nebraska Bar Association will hold 
its next annual convention in Lincoln De- 
cember 27 and 28, according to the Lincoln, 
Neb., Star. It has been the custom to hold 
the annual meeting f two 


tor successive 


Omaha and third year in 


years at 
Lincoln. 

\nan Raymond, of Omaha, new 
president, has announced the following 
committee appointments for 1929: 

Legal Education—E. B. Perry, Lincoln; 
W. C. Fraser, Omaha; Paul Jessen, Ne- 
braska City; O. S. Spillman, Norfolk; 
Paul Martin, Sidney. 

Inquiry—Paul F. Good, Lincoln, chair 
man; Fred A. Wright, Omaha; J. 
Cleary, Grand Island. 

Membership — Walter D. James, Cam 
bridge, chairman; Jay C. Moore, Tecum- 
seh; Ralph Nickerson, Papillion; Mar« 
L. Poteet, Lincoln; Victor E. Spittler, 
Omaha; John L. Riddell, York; O. H. 
Doyle, Fullerton; F. L. Bollen, Friend; 
Donald T. Ayres, Ponca; Earl J. Moyer, 
Madison; Clarence A. Davis, Holdrege; B 
M. Hardenbrook, Ord; William C. Scha- 
per, Broken Bow; S. E. Torgeson, Kim- 
ball; Roland Scott, McCook; Julius D 
Cronin, O’Neill; Samuel L. O’Brien, Alli- 
ance; Floyd Wright, Scottsbluff; John 
Mullen, Fairbury. 

American Citizenship—Charles F. 
son, Lincoln, chairman; John Bb. Cain, 
Falls City; Clinton Brome, Omaha; Fred 
Berry, Wayne; Calvin Webster, Aurora 
Frank J. Munday, Red Cloud; I. J. Nis- 
ley, Lexington. 

Co-operation with American Law Insti 
tute—A. M. Morrissey, Omaha, chairman; 
I J TePoel, Omaha; L. H. Blackledge, 
Red Cloud; Sheldon Tefft, Lincoln; Fred- 
erick L. Wolff, Lincoln 

Special Committee on the Division of the 
Federal Eighth Circuit—N. H. Loomis, 
Omaha, chairman; R. A. Van Orsdel, 
Omaha; A. W. Richardson, Lincoln; FE. B 
Perry, Lincoln; Loren H. Laughlin, Beat 
rice, 

Study of the Jury System—Robert 
Devoe, Lincoln, chairman; FE. EF. 
Lincoln; James T. Begley, Plattsmouth; 
Raymond G. Young, Omaha; John H. 
Halligan, North Plattg. 

Creation of a Judicial Council 


every 


state 


Mat- 


W. 


Good, 


Robert 


W,; Devoe, Lincoln ex 
J. L. Tewell, Sidney ; Ip! 
Neligh; W. L. Randall, Omaha 
The committee on legis! 
committee on judiciary, 
of the association, are c& 
another year. The member 
mittee on legislation are R 
coln, chairman; R 
Omaha; Clark Jeary, 
yott, Fremont; L. H 
B. ¢ rofoot, Omaha 
iridgeport. The member 
tee on judiciary are J. | 
chairman; C. O. Stauffet 
Lightner, Columbus; A 
Charles H. Stewart, Nort 
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The Ateka (Okla 
held its regular annual 
ary, and the following 
President, J. G 
W. M. Rainey 


cers 
dent, 
lelle. 
\ meeting of 
( Okla. ) Bar Association 
District Court room on 
the annual election 
with the following result President, 
M. Fowler: Vice-President, Tom 
Secretary-Treasurer, Rose Cantrell 
The recently organized Elizabetht 
(Tenn.) Bar Association named the 
lowing as officers of the associ: 
torney General Ben Aller 
George F. Dugger, Vice-! 
Campbell, Secretary-Treasurer. 
The following new officers were 
for the coming year at a meeting of t 
Lincoln County (Okla.) Bar Associati 
recently held: Emery A. Foster, Pres 
dent; P. D. Erwin, Vice-President; Wa! 
ter G. Wilson, Secretary-Treasurer 
Richard J. Colbert unanimous 
elected President of the 


the Se 
was 


January 19th a1 


ot fheers was he 


Huse 


> , 
resi 


' 
elect« 


was 














Above is the Permanent Court of International Justice as presented in the Christmas Follies—a musical fare 


Rar Association. 
rustITY 


As conceived by the writers of the farce, the Permanent Court had jurisdiction over every su 
a joke and every available individual who could sing a song. 
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A Long Life for R.C. L. 
Assured 


Heretofore it has been pos- 
sible to keep text statements of 
the law up-to-date only by a 
complete recompilation or the 
issuance of separate supple- 
mental volumes. 

That day has passed so far as 
Ruling Case Law is concerned, 
for the New R. C. L. Permanent 
Supplement keeps the set con- 
tinuously up-to-date and elim- 
inates the necessity of publish- 
ing additional separate supple- 
mental volumes. 

This is made possible through 
the plan of issuing yearly cumu- 


lative pamphlet supplements 


which fit into a pocket inside the 
back cover and thus become an 
integral part of the book itself. 

It is the same pocket supple- 
ment device that has been so suc- 
cessfully employed in McKin- 
ney’s Consolidated Laws of 
New York, the New U. S. Code 
Annotated, Uniform Laws An- 
notated, Vernon’s Texas Statutes 
and the New Co-op U. S. 
Digest. 

The great convenience of hav- 
ing all supplemental material in 
a single book is at once evident. 
Furthermore a long life is thus 


assured for Ruling Case Law. 


We shall be glad to answer your further in- 
quiries regarding this new feature of R. C. L. 


The Lawyers Co-operative Publishing Co. 


Rochester, N. Y. 


225 Broadway 
New York City 
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(Kentucky) Bar ociation at meeting mas wi lected President for the en- ciation, in recent 
on January 12th. Judge Keene Dainge ling il owan n and Ben E. the following officers 
field was elected first Vice-President, a ywell were re-elect Secretary and erford, President 
Myer Freyman and seph J. Br lreasurer, respectively, and Judge Ballard President; Irvin 
Secretary and Tr irer, respectively Coldwell, Major R. | surg and Ju Charles Smith (re 


\t the annual business meeti 1 ! tice E. F. Higegis 


Guet of the Second Judicial Di t Fectors Scott: Cr i 
{lowa) Bar Association, held in January, Harry F. Payer was elected President of Ss eeping 
the following new officers were chosen the Cuyahoga County (Ohio) Bar Asso- {i " P fe 
E} A. Anderson, of Chariton, President; ciation at the annual meeting of that or- or er ect Lay 
H. C. Taylor, Bloomfield, Vice-President ganization on February 9th Max M, _ Sodin six weexs. A rich, velvety stretch 
J. S. Strong of Keosauqua, Secretary, and Dworken was re-elected Secretary. Other cea qua growl A dean Olek aa m Pe. 
b. T. Smith, of Fairfield, Treasurer officers chosen were as follows John H turf that’s everlasting and that makes hi 2 
- : , : your home a beauty spot j 
Floyd B. Olson was elected President of rgill, First Vice-President; Professor The New Super-Lawn 
the Minnesota County (Minn ttor1 loward D. Burnett, Second Vice-Pr Spotepd of sowing coed. rep plant, ot 
Association at the recent annual meet ; mk Arthur H. Day, Third 1 resi- g larectine fra ike phe “deeo Ereee c 
of that organization. dent, and W. J. Corrigan, Treasurer rass jt our illustrated booklet "Bent Lawns 
The Craig County (Okla $sO The Ottawa County (Okla.) Bar Asso- O. M. SCOTT & SONS CO. 
tion, held its annual meeting in Januar ciation, at its meeting in February, electec 280 Main Street, Marysville, Ohio 
and the following officers were elected for the —— wt : 
the ensuing year: President, Carey Cald- son, Fresident; W. R. Chesnut, of ’ 
well ; Vice-President Paul O. Simms merce, Vice-President; Homer FE. Chand- OLD LAW BOOKS 
Secretary and Treasurer, Addis A. Brown. ler, Secretary, and Moody R. Tidwell, Jr., WANTED 
Boyle Clark, of Columbia, was elects d Treasurer. ¥ 
President of the Boone County (Mo.) Ba Maurice E. Harrison was chosen P 
Association, at the Association's 1 dent of the Bar Association of San Fr 
January. Other officers chosen were: Don cisco (Calif.) at the annual meeting of 
Carter, Sturgeon, Vice-President ; Will al that association in January. M. C. Sloss EST ED 1898 of all States 
Tandy, Columbia, Secretary; was elected senior Vice-President, and : 
Reagan, Columbia, Treasurer Randolph V. Whiting, junior Vice-Pres Send List or Cataing of ane 
At the regular monthly meeting of » dent. F. M. McAuliffe, George J. Presley, you have for Disposal to 


Glendale (Calif.) Bar Association held Fred L. Berry and John T. Pigott were . + , 
February 5th, Eugene Wix was chosen Made members of the Board of Governors Cc. S. HOOK 
President, Charles Dyer, First Vice-Pres The El] Paso County (Col.) Bar Asso- WEYMOUTH APTS. ATLANTIC CITY, W. J. 


dent and Harry W. Chase, second Vi 

President. C. H. Hasbrouck was re-elected 

Secretary-Treasurer. BUYERS OF k Mi ‘ 
Walter M. : : Industrial Plants and Equipment Un nown and Issing 


f “ \ S dv: { i¢ r . 
Allen was advanced to t Railroads and Railroad Equipment 
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position of President of the Sangamon Team and Steet im oll of ae lerecs Heirs Searched For 


County (Ill.) Bar Association at the a: Estimates, Appraisals or Advice cheerfully 
nual dinner and meeting of that Associa 
i 


furnished without obligation. _ yt oe ye agen gorving 

- : - Lawyers and working along ethical lines in 

tion in February. Edward D. Henry was BRIGGS & TURIVAS, Inc. the search for heirs and legatees in mat- 

elected Vice-President and Tames 7 ca Blue Island, (Chicago), Il. ters intestate, testate or contested; also 

rétson s re-elected Secretar: Sante owners of dormant bank accounts, trust 
- we SHeeeG eretary conn balances that have terminated, etc. 

Hall was chosen as Treasure We advance all expenses and handle 
The Mt. Vernon (Ill.) Bar iatio1 . a ; cases on contingent basis 

héld its annual meeting January Wanted Job—Harvard University Lawyers and others cooperating with us 

eg , + ; ; in behalf of heirs found receive adequate 

ficers for the ensuing year were cte Law School, graduates in class of compensation . ” 

ay follows a nome INITD) nit 1930. Wishes to be associated ith Booklet re our services and activities 

Vice-President, Judg nt hu oe ‘lass leg tem. Dishs sent to Lawyers on request. Legal rep- 

, first class legal firm Jishman n : ‘ . 

Secretary Tre usurer M: auric De Wi resentatives listed for emergency service. 
Ap de> coat damieat beamed of | , ley and Dishman, Barbourville, K WwW. C. COX & COMPANY 

Tr T R: — +, , Federal Reserve Bank Bidg., CHICAGO 
iso { ex sar I on ill | 























APPLICATION FOR MEMBERSHIP 


To The American Bar Association, 
209 S. La Salle St., Chicago, IIl. 
I hereby make application for membership in the Assnalation and certify the fitianiing 
(a. I have been a member in good standing of the Bar of the 


State (or States) of 


I am a member of the following Associations of the Bar........ 
(b) Iam White 0 Indian O Mongolian O Negro O 


NAME.... 

MAILING ADDRESS 

CITY and STATE 

Endorsed by........... : pani ...-Address... 








Check to the order of American Bar Association for $.. is attached 

If this application is made between July 1 and September 30, the check - should be for $8.00; if between October 
1 and December 31, for $6.00; if between January 1 and March 31, for $4.00, and if between April 1 and June 30 
for $2.00. 

A member receives the monthly American Bar Association Journal beginning with the month of his election, 
and the report of the annual meeting of the Association. This report is a record of the activities of the Associa 
tion and contains a list of the members 
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